Lincoln Lore

The Bulletin of THE LINCOLN MUSEUM

- I

Over 75 Years

Lincoln Lore

Number 1885/ Summer 2006

Since 1929



Table of Contents

Lincoln Lore Interview
Douglas L. Wilson

2

Lincoln on Negro Citizenship
Joseph R. Fornieri

6

The Impact of Abraham Lincoln's
Constitutional Legacy: A Global Outlook
William D. Pederson

18

Recognition of Individual Members

23

Upcoming Events

24

Lincoln Lore

is the quarterly bulletin of
THE LINCOLN MUSEUM
The mission of The Lincoln Museum
is to interpret and preserve the history and
legacy of Abraham Lincoln through research,
conservation, exhibitry, and education.
Editor:
Sara Gabbard
Vice President and Director of Development
Contributors:
Joan L. Flinspach, President/CEQ
Carolyn Texley, Director of Collections/Archivist
Cindy YanHorn, Registrar

For subscription information, contact The Lincoln Museum

THE
LINCOLN
MUSELM
Thve Lifie and Legaiy of L sham Linaly
20 E. Berry Street, . . Box 7838
Fort Wayne, Indiana 46801-75838
(260°) 455-3864 Fax: (260) 455-6922
email:TheLincolnMuseum@LNC com
hitpfwww. TheLincolnMuseum.org

10 2006 The Lincoln Museum
Reg LS. Pal. and TM™ DT
ISSN 01628615

Lincoln Lore Interview

Douglas L. Wilson
0. How did you first get interested in Lincoln?

A. | think from the time I became a serious reader, | was always interested in Lincoln, par-
ticularly as a writer. My main interest in those days was literature, and | was interested
in anybody with a reputation as a writer. | remember that [ acquired the Collected Works
when | was in college as a bonus for joining a book club, so Lincoln has had a prominent
place on my bookshelves for over fifty years. But it was his writing, not so much his role in
American history, that drew me to Lincoln. When | became a teacher of American literature,
| always included Abraham Lincoln when 1 taught the survey of American Literature. And
from the point of view of finally getting interested in Lincoln as a subject of serious study
and research, it probably helped that the nineteenth-century American writers, Lincoln’s
contemporaries, had always been a major interest.

0. What were the circumstances of your “getting interested in Lincoln as a
subject of serious study?"

A It's an odd story. | was working in the 1970s on a book on agrarianism in American
literature, books and writers that had celebrated country life. 1 was well into this project
when | decided that, like so many other things in American culture, this theme ultimately
derived from the writings and influence of Thomas Jefferson. So in 1979 1 plunged into
the study of Jefferson and became so absorbed in him as a subject for research and writ-
ing that | eventually abandoned my agrarianism project. Because of where | started with
Jefferson, my study of him concentrated on his reading, his early education, the sources of
his ideas, his books, his library. | had so many unanswered questions about his youthful
literary commonplace book, for example, that | ended up producing an edition of it for The
Papers of Thomas Jefferson project.

| was immersed in these investigations for about 10 years, when | somehow got the idea of
making a comparative study of the early reading of Jefferson and Lincoln. Even though he
grew up practically on the frontier, Jefferson had the finest education it was possible to get.
He went to school from the age of five; as a teenager, he got a classical education in Greek
and Latin at boarding school; and he went to college. He was an avid student all his life
and accumulated a massive library, which eventually became the foundation of the Library
of Congress. [ didn't know all that much about Lincoln, but | knew that his circumstances
were vastly different, and that his formative reading, like Jefferson’s, was often said to
have been a crucial ingredient in his rise to greatness. | already knew what | needed to
know in these respects about Jefferson, so [ set out to explore the sources that would tell
me what | needed to know about Lincoln. This is what led me to the Herndon materials.

0. You argued in a number of your essays that Herndon and his infor-
mant materials had been unfairly disparaged and under-valued by
Lincoln scholars. How did you come to that conclusion?

A. When | went to explore the Herndon materials in the late 1980s, I didn't know much
about their standing. | knew that the Ann Rutledge story came through Herndon and that
it was considered mostly a myth, but I didn't know much more than that. | knew something
of the Herndon materials that had appeared in Emanuel Hertz's collection, The Hidden

On the Cover: The co-directors of the Lincoln Studies Center at Knox College,
Douglas L. Wilson (left) and Rodney O. Davis, are pictured at the site of the fifth
Lincoln-Douglas debate. The debaters stood on a platfoerm on the East side of what
was then the Main College building, now known as “Old Main.” The bas-reliefs
mounted on the wall behind Wilson and Davis were created by Avard Fairbanks for
the 100th anniversary of the debates in 1958,
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Lincoln, but 1 had no idea that
the entire body of Herndon
materials was so extensive, |
started by reading through the
microfilm of the Herndon-Weik
Collection at the Library of
Congress, and | was amazed by
the richness of those materials.

First of all, there are the hun-
dreds of letters and interviews
that Herndon collected about
Lincoln from people who had
known him. For all Jefferson's
fame and notoriety, there is
relatively little such evidence
about the young Jefferson.
In addition to the material
Herndon collected from others,
there are scores of Herndon's
own letters to his collaborator Jesse W. Weik, detailing story after
story aboul Lincoln, commenting on his political career, his per-
sonality, his habits, propensities, cast of mind, and so forth. It all
gives such a rich and textured picture, especially of the younger
Lincoln, and | was surprised that so much of what | came across
in these material seemed at odds with the conventional story of
Lincoln’s life that 1 was familiar with. | was especially struck by
the substantial number of informant accounts of the Ann Rutledge
story and by the circumstance that most of them seemed quite
credible and mainly in agreement on the basic parts of the story.
At that point, | went to the principal biographies and commentar-
ies on the Ann Rutledge story, and | discovered that these accounts
were conspicuously at odds with what | had just seen in the
informant materials.

Douglas L. Wilson is co-direc-
tor of the Lincoln Studies
Center at Knox College.

It was at this point that | was seriously drawn into Lincoln scholar-
ship, because | wanted to know why my own reading of the letters
and interviews of Herndon's informants was so different from the
conventional wisdom. After | published my comparison of Lincoln
and Jefferson as readers, | set to work examining the history
of Herndon's materials, how they were collected, how Herndon
used them, and how they came to be evaluated by historians. It
was only then that | discovered that Herndon had been in the
doghouse of Lincoln scholarship for several decades and that both
he and his informants were regarded by current historians with
deep suspicion. At the same time, it seemed clear that everybody
nonetheless used these materials quite freely, that, in fact, they
were well nigh indispensable for any picture of Lincoln's early life.
There seemed to me to be a double standard operating, by which
one could embrace information developed through Herndon and
his informants, while at the same time it was always possible to
object to the same kind of information from the same informants
on the basis that they were tainted by Herndon, or were after the
fact, or were not first hand, ete. | decided to use the Ann Rutledge
story as a test case for getting at the character of the Herndon evi-
dence and the nature of the objections to it.

0. Was this when and why you decided to edit the letters
and interviews that were printed in Herndon®s Informants?

A. Yes. When | went to work on the Ann Rutledge problem, | kepl
thinking that part of the reason that there was so little under-
standing of what the informant materials actually had to say is
that very few scholars had ever considered them in their entirety,
and that this was basically a problem of access. | persuaded my
colleague and teaching partner at Knox College, Rodney (. Davis,
to join me in a project to edit the Herndon informant materials.
It turned out to be a very arduous undertaking, and it took us
the best part of nine years before Herndon's Informants finally
appeared in December of 1997. In the meantime, [ argued in a
number of venues that William H. Herndon, his standing as an
authority on Lincoln, and the standing and value of his informant
materials, had not been fully and fairly assessed and deserved
reconsideration. This was a big order, but it came at a favorable
moment, for others were just then coming to similar conclusions.
John Y. Simon had anticipated my concern about the discrediting
of the Ann Rutledge story and was kind enough to share his paper
with me before it was published. | then was able to adjust the
direction of my own study to consider other data and somewhal
different issues. Michael Burlingame was also hard at work on his
study of Lincoln that would issue in The Inner World of Abraham
Lincoln (1994), a study that delved deeply into the Herndon
sources. It became clear that these various efforts were paying off
when, in 1995, David Herbert Donald, the biographer of Herndon
and a leading authority in the Lincoln field, acknowledged in his
landmark biography of Lincoln that he had, in fact, been led to
reconsider some of his earlier findings, particularly with regard to
the Ann Rutledge story.

(. How did The Lincoln Studies Center at Knox College
come about?

A. The Lincoln Studies Center at Knox College came about initially
as a retirement project. My teaching partner of 23 years, Rodney
(). Davis, had become my partner in Lincoln research. Not only is
he a first-rate historian and teacher, but his research specialty is
inois history, with a special interest in ante-bellum politics. 50
he was a perfect partner for a project involving Lincoln’s early life,
particularly for me, since there was so much about that period
that I didn’t know. We had been working on Herndon's Informants,
which we knew we would not be able to finish before retirement.
And we knew that we had at least three more related projects we
wanted to do: a new edition of the Herndon and Weik biography;
an edition of Herndon's own letters, interviews, and lectures about
Lincoln; and a new edition of the Lincoln-Douglas debates.

So we approached the officials at Knox College and proposed to
create the Lineoln Studies Center, which would be a place to carry
on Lincoln research, to sponsor lectures and other Lincoln-related
events, to provide Knox students interested in scholarship with
opportunities to work as research assistants, and to continue to
offer the class we had been teaching, “Jefferson and Lincoln.”
Because Knox values its many Lincoln connections — for example,
Lincoln was in the legislature that granted Knox (founded by abo-
litionists) a charter in 1837, he debated Stephen A. Douglas on the
Knox campus in 1858, the college gave him an honorary degree
in 1860, the first degree of any kind Lincoln ever received — the
idea appealed to the college authorities, and they set us up with
an office and we were in business. We didn't need salaries, but




we did think we needed the advice and support of other Lincoln
scholars, so we asked the college to underwrite travel support for
an annual meeting of a rotating board of eight advisors, which
they very generously did. This turned out to be the best thing we
could have done, for the active participation of these scholars
has made all the difference. Their ideas, their suggestions, their
advice, their interest and even enthusiasm for what we were doing
have sustained us for seven years now. Some of our best ideas
have come from our advisers. An example is the Lincoln Studies
Publication Series, which will publish its first volume in 2006, was
conceived and proposed by the one of our first board members, the
late William E. Gienapp.

0. How did you get involved in the Abraham Lincoln
Papers Project?

A. We started setting up the Lincoln Studies Center in 1997 and
moved into our office in Old Main (where the Lincoln-Douglas
debate took place) in 1998. We hardly had the furniture arranged
when the Library of Congress approached us about transcribing
and annotating the documents in their Abraham Lincoln Papers
for the World Wide Web. We told them we already had a full plate
and could not accommodate them, but they were persistent. They
had raised the funds for this purpose, and since they couldn’t do
it in-house, they suggested that we put together an editorial team
and oversee the work. We decided that we could do this and still
maintain momentum on our other projects, so we accepted, and
by March 1999 the team was in place and the work began. Our
editorial team was made up of former students. Matt Norman, who
was ABD at the University of [llinois in history, working with one
of our board of advisers, Robert W. Johannsen, was our lead editor,
and he was joined initially by Terry Wilson, who was a published
Civil War scholar. Later, we were able to add a prize-winning his-
tory major and recent graduate, Joel Ward. These were all very
able editors, and Rod Davis and | were able to concentrate on the
documents in Lincoln’s own hand. Most of the collection, of course,
consists of incoming mail, and in three years we were able to
select, transcribe, and annotate about 10,000 documents, which is
about half of the total in the collection,

(. What is your motivation in undertaking a new edition
of the Lincoln-Douglas debates, and what new insights
might readers find in your new edition? When will this
book be available?

A. Well, let me answer those questions in reverse order. We are
committed to having the edition ready by October 7, 2008, the
150th anniversary of the Lincoln-Douglas debate that took place
on the Knox College campus. We hope to sponsor a suitable cel-
ebration at that time, and there will undoubtedly be a good deal of
interest in the debates, especially coming just a few months before
the bicentennial of Lincoln birth in 2009. Allen Guelzo is already
at work on a new book on the debates, and that is bound to be of
great interest. There has never been an edition of the debates that
is fully annotated, and that is one thing that we hope to provide in
ours. We think the debates would be more widely read in classes if
there were an edition that would anticipate the kinds of difficul-
ties the debates present to modern students and provide the kind
of annotation needed to deal with them. The debates are justly

famous and very important historically, but modern readers are
very often disappointed on first contact. They come expecting to
find a high-minded exchange of views on slavery and are shocked
and often disenchanted to discover that these are two partisan
politicians wrangling over obscure issues and making what appear
to be trumped-up charges against each other. But if those same
readers could be properly prepared and kept fully apprised of what
is going on, we believe they could get much more out of the experi-
ence. Rod Davis and | know this to be the case because we taught
the debates to Knox students for a good many years.

Also, ours will be the first critical edition of the texts of the
debates. That may sound arcane, but bear with me. The standard
text of the debates had a very distinguished editor, Lincoln himself.
He clipped the newspaper transcripts and made a scrapbook of
the major speeches of the 1858 senatorial campaign and the joint
debates, clipping his speeches from the reporting of the Chicago
Press & Tribune, the leading Republican paper, and Douglas’s
speeches from the reporting of the Chicago Times, the leading
Democratic paper. Making only a few corrections to his own
speeches and leaving Douglas’s entirely alone, Lincoln essentially
laid out the text that we have been using ever since. Then several
vears ago, Harold Holzer had the idea of bringing out an edition
that turned this arrangement around, printing the Times’ version
of what Lincoln said and the Press & Tribune's version of what
Douglas said. This was a great thing to do, because virtually no
one had looked at those texts since they were printed, and they
have quite a bit to tell us. Newspapers were unapologetically
biased in those days where politics was concerned, and having
both versions to draw on helps fill out the picture. But you have
to bear in mind that if you read Lincoln as reported by the Times,
you are getting an unsympathetic and often carelessly reported
account of what Lincoln said. Reading Lincoln in the Press and
Tribune, you must be aware that sympathetic editors were not
above censoring things they didn't think were helpful and touch-
ing up their man's speeches to improve them. And both sides
occasionally condensed the speeches to save space.

What we propose to do is to use both versions, and any other
accounts or evidence we can find, to arrive at a text that is closer
than either of these to what the candidates actually said. This is
the way Shakespeare's plays are edited, for example, by consulting
and comparing various existing versions of the text. We are under
no illusions that our critical text will be vastly different from the
newspaper texts or that it will revolutionize our thinking aboul
what was said. But we know from our preliminary studies that it is
possible to present a more accurate text of what was actually said,
and we believe that this in itself will be a contribution.

(. Another of your upcoming projects is a new edi-
tion of Herndon's Lincoln. Do you believe that William
H. Herndon's book was a fair assessment of Abraham
Lincoln? Do you believe that latter day historians have
been fair in their assessments of Herndon?

A. Our new edition of Herndon's Lincoln will appear in 2006. It will
be the first volume in the Lincoln Studies Center Publication Series.
This project was a natural for us because this biography was largely
based on the material we edited as Herndon's Informants. The biog-




raphy, as you know, is considered the most influential biography of
Lincoln ever written. More than any other work, it shaped the basic
picture of Lincoln that Americans carry around with them. It has
been surpassed in terms of accuracy and information, but it can
never be replaced. It is like Boswell's Life of Johnson in that respect.
It is a classic. The last edition was done 75 years ago, and while
it was done by a first-rate Lincoln scholar, Paul Angle, he did not
then have the benefit of access to the Herndon manuscripts that we
did. Having access to not only Herndon's papers but to those of his
collaborator, Jesse W. Weik, enabled us to get at many things about
the biography that were previously unknown. For example, scholars
have never had a very good handle on Weik's role in the enterprise.
Herndon's Lincoln is related in the first person, as though it was
coming directly from Herndon, but Weik wrote virtually every word
of the text. We were able to develop a much better understanding
of Weik's role and the way it influenced the substance of the biog-
raphy. Without going into all the details, | can tell you that Weik's
way of writing and looking at Lincoln were noticeably different from
Herndon's, and these differences are reflected in the biography. We
think our edition will help the interested reader sort these things
out. We also have been able, in our annotations, to identify almost
all of the sources quoted and drawn on in the biography and to alert
the reader to differences between the sources and the Herndon-
Weik text.

Your second question has to do with whether or not Herndon's
Lincoln was a “fair assessment of Lincoln.” 1 certainly think it
was fair in the sense that it is not unfair to him. It is essentially
a book about Lincoln's pre-presidential life, with only a single,
half-hearted chapter about the presidency, so in that regard it
“neglects™ Lincoln’s most important contributions. It also must
be said that it tries very hard to be fair in the sense of facing
up to sensitive aspects of the subject. It was greatly criticized
and even resented at the time il appeared because it insisted on
talking about things you weren't supposed to get into, especially
with the life of a national hero and martyr. Herndon was ada-
mant that he was going to disclose things that were important
to Lincoln's makeup and career, even if they were outside the
bounds of nineteenth-century conventions. For example, just
talking about Lincoln's marital troubles was considered repre-
hensible, but Herndon insisted that this had to be brought in
because of its direct bearing on Lincoln’s career. In this respect,
Herndon is still resented by readers who feel that he is unfair to
Mary Lincoln. Some modern readers find his treatment of her
mean-spirited and vengeful, as though he was trying to get back
at her for some ill treatment in the past, but | have trouble see-
ing it this way. He disapproved of her behavior, largely because
he was aware of the sufferings of his law partner, which he
describes in detail. Herndon is sometimes accused of inventing
the picture of Mary as a difficult and hot-tempered woman, but
this is a misapprehension. Herndon had the same view of her
that Springfield people in general had, as Angle, who studied
Lincoln’ Springfield in depth, aptly points out. But what is mostly
ignored is that Herndon says explicitly in the biography what
he says in letters to numerous correspondents, namely, that the
difficulties in the Lincoln marriage were not all Mary's fault and
that Lincoln was also very much to blame. His view was that they
were a mismatch and were therefore doomed to be unhappy. The
cruelty that Herndon was guilty of was not by intention but by

indiscretion. He said things in his public lectures that he sin-
cerely believed were true and were important for understanding
Lincoln's life and career, but they were very painful to Lincoln's
family, who quite rightfully resented them.

Your last question — whether latter day historians have been fair
in their assessments of Herndon — is one that | have written about
a good deal. Let me put it this way. | think that there was a phase
in Lincoln scholarship when Herndon, who had figured so impor-
tantly in Lincoln literature, went out of favor. Like everyone else,
Herndon had his faulis and these predominated with the leading
Lincoln scholars for much of the last three-quarters of the twen-
tieth century. But as John Y. Simon and others began to notice
toward the end of that period, the disposition to denigrate Herndon
and discount his evidence (unless it suited one’s purposes) went
too far, and now, | believe, a correction has finally set in. If the way
the material in Herndon's Informants has been greeted and used
by scholars is any indication, there is a growing realization that
Herndon and his materials are simply indispensable resources
in the Lincoln field. This suggests to me that part of the problem
was a lack of ready access to Herndon's materials, and this is why
the Lincoln Studies Center has been assiduously identifying and
collecting Herndon's own letters, lectures, and interviews about
Lincoln. We hope to get these edited and published in time for
the bicentennial of Lincoln’s birth in 2009. My sense is that there
is now a wider recognition that while there are difficulties to be
confronted in using the reminiscent evidence Herndon collected
and in gauging his own personal testimony, it would be foolish to
ignore such material, so we have no alternative but to find ways of
working with it. Unfortunately, as Don Fehrenbacher pointed out,
“there is no simple formula™ for doing so0. The only way to proceed
is to exercise caution, care, and good judgment, which implies
doing justice to Herndon.

(). Honor's Voice is such a great book. What was the
genesis for your approach to the subject?

A. In the course of going through the Herndon-Weik Collection
and locating the other Herndon materials that were scattered in
various repositories, | became very familiar with the testimony
that had been offered about Lincoln’s early life, and | was struck
by what a different picture one got by taking seriously what the
informants had to say. For example, it seemed to me that most
biographers had not come to grips with what Lincoln had gone
through in his twenties and early thirties. There was clear evi-
dence, as | believed, of two emotional breakdowns, and a long
struggle to come to terms with himself. This was evident in many
ways but most tellingly acted out in his courtships, a subject that
seemed to me had not been adequately investigated by his biog-
raphers. Of course, | was also interested in the problem presented
by the evidence itself. As the professionally trained historians had
been pointing out for decades, the evidence that Herndon col-
lected about Lincoln's early vears was all after the fact, it was often
second or third hand, it could not be confirmed by contemporary
or documentary evidence, most of it was highly subjective, and
it was all liable to the notorious distortions of memory. How can
we arrive at anything like historic truth from evidence like this?
The logic of this critique suggests that we should simply ignore
all such evidence, but that, in the case of Lincoln’s early years,
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would leave us with almost nothing, for virtually everything we
“know” about this subject comes from such evidence. | wanted to
explore the ways that one could work with such evidence and, by
sifting and sorting and weighing the possibilities, could arrive
at conclusions that were at least likely or probable. This is why
| started with a chapter on Lincoln's wrestling match with Jack
Armstrong. Not that I thought it was, as some have suggested, a
“turning point” in Lincoln’s life, for I don't think it was. But it was,
nonetheless, a colorful and authentic event in Lincoln’s early life,
and it has come down to us in a substantial number of supposedly
eye-witness accounts that are wildly incompatible. Trying to make
sense out of these accounts was, | hoped, a kind of object lesson in
how one could weigh and work with disparate accounts and arrive
at a sense of what really happened.

Once | became more comfortable with the evidence and its pos-
sibilities, I began to see things | hadn't seen before. For example,
it became clear to me that the young Lincoln of this period had to
work his way through a series of what he called “scrapes,” such
as his duel with Shields and his ignominious jumping out the
window of the Second Presbyterian Church. Honor's Voice was
an attempt to shed light on what 1 first thought of as Lincoln’s
emergence, how he engaged the difficulties he encountered as a
young man and emerged in the 1840s as a person to be reckoned
with. Such difficulties included his lack of education and social
refinement, his awkwardness with women, and his emotional
vulnerability. This last consideration, which may be the most
important he had to deal with, was also the most neglected and
least understood. It seemed to me that the prevailing picture of
what Lincoln went through to get where he did had been too much
colored by his ultimate triumph. | wanted to give a fuller picture
of some of those crucial episodes, particularly his struggles in
his twenties and early thirties, as they were lived forward by a
man who wasn’t sure what was in store for him, who didn’t know

he was going to be a successful lawyer and politician, much less
President of the United States.

0: Besides the editorial work you mentioned, do you
have any other Lincoln projects in the works?

A: Funny you should ask. | have just finished writing a new Lincoln
book that will be coming out in the fall of 2006. It was prompted
by the work the Lincoln Studies Center did for the Library of
Congress. Going over the documents in Lincoln's own hand, I was
struck by how much they have to tell us about Lincoln the writer.
There is a great deal of draft material in the collection, and these
drafts have the virtue of showing us not the finished product, but
the stages the document went through in the course of being cre-
ated. The upshot is that by telling the story of these documents and
the circumstances in which they were created, one can gain a very
keen sense of Lincoln the verbal craftsman. Working with these
materials got me started thinking about Lincoln as a writer, and
this led, perhaps inevitably, to thinking about the role that writing
played in his presidency. This is, after all, one of the most remark-
able things about Lincoln and something that sets him apart. He
wrote not one or two memorable pieces, which is more than most
presidents could manage, but he produced a whole series of truly
provocative writings. Certain of his public letters, for example,
had a demonstrable effect on public opinion at crucial times. The
emotive force of such writings as the Gettysburg Address and the
Second Inaugural is well known. The book that I ended up writing
is called Lincoln'’s Sword: The Presidency and the Power of Words.
| have come to believe, and | try to show in the book, that Lincoln's
writing was arguably his most consequential presidential weapon,
for not only did it powerfully influence events in his own time but
it has continued down through the years to shape our national
identity and our understanding of American history

Lincoln on Negro Citizenship'

By Joseph R. Fornieri
“the germ or even the suggestion of the individual rights of man”

— A. Lincoln

I. Introduction: “a schizoid quality.”

At Springfield, June 26, 1857, Abraham Lincoln offered his first
public reply to the Dred Scott decision. He claimed that amongst
its many flaws, the ruling was “based on assumed historical facts
which were not really true.” In particular, he challenged Taney's
assertion that blacks were peyer part of the sovereign people of the
United States. Citing Justice Curtis’s dissent to the contrary, Lincoln
proved that, “in five of the then thirteen states. ..free negroes were
voters, and.. .had the same part in making the Constitution that the
white people had.” Without explicitly saying so, this statement of
fact implied that free Negroes were entitled to citizenship under the
Constitution and the privileges and immunities thereof. The impli-

cation made Lincoln politically vulnerable to the charge that he was
a radical abolitionist who favored “perfect” social and political equal-
ity between the races. Cognizant that Stephen A. Douglas would
exploit the charge of radicalism against him, Lincoln subsequently
observed in the same speech that, “There is a natural disgust in the
minds of nearly all white people, to the idea of an indiscriminate
amalgamation of the white and black races; and Judge Douglas
evidently is basing his chief hope, upon the chances of being able to
appropriate the benefit of this disgust to himself." A year later dur-
ing the Great Debates, after being hammered by Douglas on the race
question, at Charleston, September 18, 1858, Lincoln conceded that
he was “not in favor of negro citizenship.” Thus, Lincoln walked a
political tightrope between his opposition to Dred Scott, and the
abolitionist implications of this opposition. To state the matter
bluntly: it is one thing to criticize the Supreme Court for its erro-
neous reading of history in regard to Negro citizenship; it is quite
another to advocate publicly Negro citizenship in the state of [llinois
during an election season.
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In view of this political dilem-
ma, the late historian Don
E. Fehrenbacher notes the
“schizoid quality” of Lincoln’s
Springfield Address.* Does
Lincoln's equivocation on
Negro citizenship display the
intellectual incoherence of a
divided mind? Does it prove
that he was a mere pragma-
tist who placed interest before
principle, who simply followed
the crests and tides of pub-
lic opinion to get elected? To
remedy these lingering misper-
ceptions, | seek to reveal the
core principles of Lincoln’s
position on Negro citizenship,
and to trace their development
from his first public reply to

Joseph R. Fornieri is
Associate Professor of
Political 5cience at Rochester
Institute of Technology.

Dred Scott to his actions as

President. In sum, Lincoln’s

leadership on this volatile issue was guided by his prudent judg-
ment that the principle of equality should be advanced as much
as possible under the circumstances.” More specifically, it was
predicated upon his moral conviction that (a) “the negro is a
man; that his bondage is cruelly wrong, and that the field of his
oppression ought not to be enlarged,” and (b) his corresponding
legal conviction that the Constitution allowed for the possibility,
but did not mandate, Negro citizenship.

Notwithstanding some hedging that may be attributed to the
political limits of the man and his times, | wish to emphasize the
coherence and overall consistency of Lincoln’s stance, particularly
his suggestion in his First Inaugural Address of March 4, 1861, that
free Negroes were entitled to the privileges and immunities of
national citizenship and his administration’s de jure recognition of
Negro citizenship a year later through an opinion of his Attorney
General on November 29, 1862. Indeed, the very suggestion of fed-
eral protection for Negroes in the First Inaugural, not to mention
the actual legal recognition of citizenship a year later, constituted
a bold defiance of Dred Scott and a principled stride toward black
freedom and civil rights, Inexplicably, Lincoln's inclusive reading
of the privileges and immunities clause, and his willingness to put
this belief into practice as President have not received the schol-
arly attention it deserves. This crucial link between principle and
practice offers a fuller picture of Lincoln's stance on Negro citizen-
ship, thereby helping to place in context his disparaging remarks
during the debates with Douglas.

Il. Legal and Historical Background: "a gen-
eral citizenship.”

To appreciate Lincoln's view, it is necessary to have some under-
standing of the legal and historical background to the problem of
Negro citizenship, and to note its unsettled constitutional status
at the time of Dred Scott. The following presents only a general
overview, not a comprehensive treatment.

Aside from delegating to Congress the power to legislate a uniform
rule of naturalization (Article 1 sec. 8, clause 4), the Constitution
did not provide a definition of national citizenship. It did, however,
recognize implicitly certain rights that appertained to citizenship
through the privileges and immunities clause of Article 4 sec.
2 clause 1: “The Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.” In
his Commentaries on the Constitution, Joseph Story interpreted
the clause to confer “a general citizenship™ in the common politi-
cal community of the United States:

It is plain and simple in its language; and its object is nof easily
mistaken. . ft is obvious, that, if the citizens of each stale were to
be deemed aliens to each other, they could not take, or hold real
estate, or other privileges, except as other aliens, The intention
of this clause was to confer on them, if one may say so, a general
citizenship; and to communicate all the privileges and immuni-
ties, which the citizens of the same state would be entitled to
under the like circumstances.* (emphasis added)

Traditionally, free birth in one’s state made a person a citizen of
both that state and of the United States. Free blacks, of course,
were an exception that posed a constitutional conundrum: Could
they be citizens of the United States? Did the conferral of state
citizenship upon blacks translate into national citizenship under the
Constitution, as it did for free whites? And if the Constitution did
confer a “general citizenship,” as Story contended, did it then apply
to free blacks, thereby clothing them with federal protection against
discriminatory practices of other states, as it did for free whites?
The problem would not be fully resolved until after the Civil War
with the passage of Section 1 of the Fourteenth Amendment, 1868.

Specifically, what righls appertained to the aforementioned “gen-
eral citizenship” spoken of by Story? Article 4 of the Articles of
Confederation provides a further clue to the meaning and purpose
of the clause since it enumerates some of the specific privileges
and immunities enjoyed by citizens under that frame of govern-
ment in 1781:

The better to secure and perpefuate mutual friendship and inter-
course among the people of the different states in this union, the
free infabitants of each of these states, paupers, vagabonds and
fugitives from fustice excepted, shall be entitled to all privileges
and immunities of free citizens in the several states; and the
peaple of each state shall have free ingress and regress to and
fram any other state, and shall enjoy therein all the privileges of
trade and commerce, subject to the same duties, impositions and
restrictions as the inhabitants thereof respectively, provided that
such restriction shall not extend so far as to prevent the removal
of property imparted info any state, o any other state, of which
the Chwner is an inhabitant; provided also that no imposition,
duties or restriction shall be faid by any state, on the property of
the united states, or either of them.®

In sum, Article 4 comprehended a right to travel, equal protection
in commercial relations, and the right to move property from one
state to another.

The language of Article 4, however, was not without its ambi-
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guities. Concurring with an observation made in the Federalist
Papers, Story noted the “sirange confusion™ caused by the use of

the various terms “free inhabitants,” “free citizens™ and “people”

in the same article. Were these terms synonymous? Did they apply
to free blacks?

While the Articles of Confederation made no mention of color
in regard to citizenship, Thomas Jefferson’s Bill Declaring Who
Shalf Be Deemed Citizens of This Commonwealth, 1779, clearly did,
thereby excluding blacks from the privileges and immunities of
the state of Virginia:

Be it enacted by the General Assembly, that all white persons
born within the territory of this commonwealth. .. shall be
deemed citizens of this commomnwealth. . . The free white
inhabitants of every of the states, parties to the American con-
federation. .. shall be intitfed [sic| o afl rights, privileges, and
immunities of free citizens in this commonwealth, and shall
furve free egress, and regress, to and from the same, and shall
enjov therein, all the privileges of trade, and commerce, subject
to the same duties, impositions and restrictions as the citizens of
this commonwealth. (emphasis added).®

Thus, the stage was set for a conflict over the definition of citizen-
ship even before the Constitution.

In contrast to civil rights, Jefferson made no mention of color or
race when speaking of the natural or inalienable rights. As Harry
V. Jaffa has demonstrated, Jefferson saw natural rights as univer-
sal, applying in the abstract to all human beings at all times. And
while he may have subscribed to some of the racial prejudices of
his time, Jefferson nonetheless recognized the common human-

ity of Negroes, believing that they too were entitled to natural
(inalienable) rights.” Jaffa notes that in the 1780s Jefferson
described slaves as “one half the citizens” of Virginia, suggesting
the “extraordinary” belief at that time that slaves were “citizens
by natural right, if not by positive law...."*

What then accounts for Jefferson’s color consciousness in regard
Jefferson seemed to accept the distinction at the time of the
Founding between inalienable rights, which were universal, pre-
political and abstract; and the more concrete, historically obtained
rights of Englishmen, which were recognized by the common law,
granted by charters, and codified by positive law.

The distinction between natural rights and the ancient rights of
Englishmen was reflected by the Declaration and Resolves of 1774
of the First Continental Congress, which distinguished between the
inalienable rights of “life, liberty, and property” and “the rights,
liberties, and immunities of free and natural-born subjects within
the realm of England.” ¥ The Resolves further noted: “That these,
His Majesty’s Colonies, are likewise entitled to all the immunities
and privileges granted and confirmed to them by royal charters,
or secured by their several codes of provincial laws.” Dating back
to England in the Middle Ages, the term “privileges and immuni-
ties” originally referred to the respective benefits and exemptions
granted by the crown. It would later denote common membership
in the British Empire, prohibiting discrimination between subjects
from different provinces. In sum, at the time of the Revolution, the
term privileges and immunities constituted a litany of rights tradi-
tionally enjoyed by subjects of the British Empire.

Though inalienable natural rights and the more customary rights
of Englishmen were often seen as coincident, the distinction
between them during the Revolution presaged a further distinc-
tion in American public law between three kinds of rights: 1)
natural rights; 2) political rights (voting): 3) civil rights. This legal
and moral complexity is worth noting since Lincoln and the pro-
ponents of Negro citizenship would likewise distinguish between
these three kinds of rights."”

For example, in Crendali v. State, 1834, a case dealing with the
privileges and immunities of out of state blacks to attend Negro
schools in Connecticut, the proponents of Negro citizenship
argued that the political right “of voting is not the criterion of citi-
zenship: the one has no natural or necessary connexion with the
other. Cases may exist where persons vote who are not citizens,
and where persons are citizens and do not vote. The right of suf-
frage is nowhere universal and absolute. It is founded in notions
of internal police, varying frequently, even in the same govern-
ment; whereas citizenship grows out of allegiance, which is every
where the same, and is unchanging.” "' That is to say, the political
right to suffrage—or lack thereof—did not determine the ques-
tion of whether or not free blacks were entitled to citizenship and
some of the privileges and immunities thereof. After all, women
and children were considered citizens and they did not enjoy the
right to vote at the time.

The records of the Constitutional Convention as noted by James
Madison also shed light on the meaning of the privileges and
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immunities clause. According to Madison, the original wording
of the clause as framed by the Committee of Detail on August 6
read : “The free Citizens of each State shall be intitled [sic] to all
Privileges and Immunities of free Citizens in the sevl, States.” *
On August 28" a slightly revised version was placed under the
heading of Article XIV and reported to the Convention, “The
Citizens of each State shall be entitled to all privileges and immu-
nities of citizens in the several States.” Article XIV was then taken
up the same day. Madison noted that Pinckney of South Carolina
“was not satisfied with it. He seemed to wish some provision
should be included in favor of property in slaves.” ¥

Pinckney's misgivings anticipate the future controversy in Dred
Scott over the right to property in a slave. Since the privileges and
immunities guarantee was understood to include equal protec-
tion of commercial rights and the freedom of transit, Pinckney's
demand “in favor of property in slaves” amounted to a federal priv-
ilege to chattel slavery and a corresponding immunity from state
laws that restricted their movement and importation. In effect,
Taney would read Pinckney’s proslavery view into the Constitution.
Yet, as Lincoln would subsequently note in his Cooper Union
Address of 1860, Taney reached this erroneous conclusion contrary
to Madison’s own admission on August 25 that he “thought it
wrong to admit in the Constitution the idea that there could be

property in men.” 14

In spite of Pinckney's objection, on August 28" Madison recorded
that Article XIV passed with 9 states voting aye; 1 state (South
Carolina—that is, Pinckney’s state) voting no; and 1 state (Georgia)
divided.'® Aside from changes in capitalization, the final version
included in the Constitution was identical to the language of Article
XIV, “The Citizens of each State shall be entitled to all Privileges
and Immunities of Citizens in the several States.” Significantly, the
Constitution made no mention of color in regard to citizenship, nor
did it enshrine a federal right to property in a slave.

Nonetheless, the problem of Negro citizenship was left unresolved.
To complicate matters, while the Constitution made no mention of
color, the first naturalization law enacted by Congress in 1790 did:
“Any alien, being a free white person, may become a citizen, by
complying with the requisites hereinafter named.” 1

The problem came to a head with the Missouri Compromise of
1820, The Missouri Constitution excluded free blacks from enter-
ing its territory.”” Certain Northern members of Congress objected
to this provision, claiming that it deprived free blacks of their
privileges and immunities under the federal Constitution. This
precipitated a debate over whether or not blacks were citizens of
the United States.'

The remarks of William Eustis, a representative from
Massachusetts in the U.S. House at the time, are illustrative of the
northern side of the debate. Eustis reminded his opponents that
blacks from the Middle and Northern States had served valiantly in
the Revolutionary War. Moreover, he argued that in his own State
of Massachusetts they were entitled to “all the broad and essential
rights of citizens—the right, in common with the whites, to hold
real and personal estate; the right of course to hold and convey
land; the right of trial by jury; the right to the writ of habeas

corpus; and, in this Government, the all-important right of the
elective franchise....” " He rebutted the argument, later made by
Taney in Dred Scott, that state laws prohibiting marriage between
the races necessarily divested blacks of the privileges and immuni-
ties of citizenship since “the same law. .. interdicts the marriage of
a white man with a black woman.” Therefore it “applies equally to
both, and cannot justify the inference which has been drawn from
it.” Finally, Eustis argued that the state's denial of some civil rights
to blacks—for example, their exclusion from the militia, did not
negate their status as citizens of the United States. That is to say,
according to Eustis, Negro citizenship under the Constitution was
not contingent upon the condition of a perfect civic, political, and
social equality between the races. As noted, women and children
were traditionally considered citizens even though they did not
enjoy equal civil and political rights with adult males. And as will
be seen, the nuances of Eustis’ argument that the actual condition
of perfect civic, political and social equality between the races
does not preclude the possibility of Negro citizenship altogether
corresponds to Lincoln’s position in the Debates against Douglas.

In response to the furor caused by the admission of Missouri to the
Union, Charles Pinckney, whom we have already met as the South
Carolina delegate who demanded a right to property in a slave at
the Convention, reiterated his own interpretation of the privileges
and immunities clause. On February 13, 1821, Pinckney invoked
his authority as a Founding Father against Negro citizenship.
“[A]t the time | drew that constitution,” he recollected, “I perfectly
knew that there did not then exist such a thing in the Union as a
black or colored citizen, nor could 1 then have conceived it possible
such a thing could have ever existed in it; nor, notwithstanding all
that has been said on the subject, do I now believe one does exist
in it.” 2" The views of Pinckney and Eustis thus represented polar
opposites at the time of the Missouri Compromise.

In 1821, the same year as Pinckney's remarks, a dispule over
the status of free Negroes in Virginia ensued. In his opinion on
November 7, 1821, William Wirt, The Attorney General of the
United States declared:

I am of the opinion that the constitution, by the description of
“citizens of the United States,” intended those only who enjoyved
full and equal privileges of white citizens in the State of their
residence. . .. Upon the whole, | am of the opinion that free
persons of color in Virginia are not citizens of the United States,
within the intent and meaning of the acts regulating foreign and
coasting (rade, so as to be qualified to command vessels.*!

Finally, the case of Corfield v. Coryell (1823) merits attention
since it was the only ruling by a Federal Court on the meaning
of the privileges and immunities clause.” Corfield involved the
constitutionality of a New Jersey law that prohibited out-of-state
citizens from oyster fishing in New Jersey waters. Writing for
the District Court, Justice Bushrod Washington maintained that
there are “privileges and immunities which are, in their nature,
fundamental; which belong, of right, to the citizens of all free
governments; and which have, at all times, been enjoyed by the
citizens of the several states which compose this Union, from
the time of their becoming free, independent and sovereign.”
Justice Washington's claim that there are “fundamental™ rights
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appertaining to a general citizenship meant that no state could
deprive citizens of these rights.

He then proceeded to enumerate those privileges and immuni-
ties that constituted the “fundamental rights™ of citizens under
the Constitution:

Protection by the government; the enjoyment of life and liberty,
with the right to acquire and possess property of every kind, and
to pursue and obtain happiness and safety; subject nevertheless
fo such restraints as the government may justly prescribe for
the general good of the whole. The right of a citizen of one state
fo pass through, or to reside in any other state, for the purposes
of trade, agricufture, professional pursuits, or othenwise; to
claim the benefit of the writ of habeas corpus; fo institute and
maintain actions of anry kind in the courls of the state; to take,
hold and dispose of property, either real or personal; and an
exemption from higher taxes of impositions than are paid by the
other citizens of the state; may be mentioned as some of the par-
ticular privileges and immunities of citizens, which are clearly
embraced by the general description of the privileges deemed
fundamental: to which may be added, the elective franchise, as
regulated and established by the laws or constitution of the state
in which it is to be exercised =

Though Corfield did not deal with Negro citizenship directly, its
principle of “fundamental rights” suggested that if free Negroes
were citizens under the Constitution, then they were entitled
to federal protection and legal safeguards against abuses of the
Fugitive Slave Act. While pregnant in its implications, however,
this revealing portion of Justice Washington’s opinion dealing
with fundamental rights was dictum. In fact, he ruled that the New
Jersey law prohibiting nonresidents from fishing oysters in its
waters did not violate the privileges and immunities clause.

lll. Taney vs. Lincoln on Dred Scott: “the
germ or even the suggestion.”

The foregoing narrative brings us to Taney’s opinion in Dred Scott,
1857. Seeking to settle the problem of Negro citizenship once and
for all, the Chief Justice squarely confronted the question: “Does
the Constitution of the United States act upon him [the Negro]
whenever he shall be made free under the laws of a State, and
raised there to the rank of a citizen, and immediately clothe him
with all the privileges of a citizen in every other State, and in its

own courts?” ! Answering this foregoing interrogative in the neg-

ative, he categorically denied that blacks were entitled to national
citizenship, foreclosing the possibility that they could ever become
citizens of a state in the sense spoken of under the Constitution in
Article 4 section 2.

Taney disregarded the fact that citizenship for whites was con-
ferred by birth and/or residency in a state within the Union. His
opinion also precluded a foreign, free black person from ever
becoming a naturalized citizen of the United States. Moreover, he
applied his ruling indiscriminately to the entire black race, failing
to recognize any legal distinction between slave, freeborn, and
manumitted blacks. Taney ignored these finer points of the law

Roger B. Taney, no date ( TLM #2387)

even though the Constitution itself distinguished between “[ree
persons” and “other persons"™—the latter term being an oblique
reference to slaves. The sum of his opinion thus divested all
blacks—whether free, enslaved, or manumitted—of citizenship
and federal protection, enshrining racism and color consciousness
as a principle of the Constitution.

At best, Taney conceded that a person of the African race might be
considered narrowly as a “citizen” of the particular state in which
he resided, but this was for local purposes only. It did not entitle
him to a “general citizenship” of the United States and the corre-
sponding privileges and immunities thereof. Taney’s ruling denied
that states could make Negroes citizens in this broader sense of
the term. And, as if to add insult to injury, Taney included a sum-
mary of the privileges and immunities enjoyed by whites only,
never to be enjoyed by Negroes:

More especially, it cannot be believed that the large slaveholding
States regarded them [Negroes| as included in the word citizens,
or would have consented fo a Constitution which might compel
them to receive them in that character from another State. For if
they were so received, and entitled to the privileges and immuni-
ties of citizens, it would exempt them from the operation of the
special laws and from the police regulations which they consid-
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ered to be necessary for their own safely. It would give fo persons
of the negro race, who were recognised as citizens in any one
State of the Union, the right to enter every other State whenever
they pleased, singly or in companies, without pass or passport,
and without obstruction, to sojourn there as long as they pleased,
to go where they pleased at every hour of the day or night with-
out molestation, unless they committed some violation of law
for which a white man would be punished; and it would give
them the full liberty of speech in public and in private upon all
subjects upon which its own citizens might speak; to hold public
meetings upon political affairs, and to keep and carry arms wher-
ever they went.”

Insofar as free blacks enjoyed any rights at all, they were entirely
relative to the discretion of the state in which they resided and
were forfeit upon leaving that state’s jurisdiction. The constitu-
tional historians Alfred H. Kelly, Winfred A. Harbison, and Herman
Belz explain the status of free blacks as a result of Dred Scott: “In
effect, Taney placed Negroes in a third category between citizen-
ship and alienage, as subject-nationals or quasi-citizens. This
determination was nowhere recognized in the American law of
citizenship, but it was not greatly at variance with the actual con-
ditions of Negro life in the antebellum period.” **

Taney's ruling also meant that free blacks venturing oulside the
boundaries of their state could be stripped of due process rights.
Because they were denied federal protection of the writ of habeas
corpus, the lives and fortunes of free blacks were extremely vul-
nerable to deprivations by southern agents who indiscriminately
sought to reclaim them as fugitives under the draconian Fugitive
Slave Act of 1850, And, as Lincoln would warn, the holding of Dred
Scott portended the evisceration of state laws that restricted the
importation and movement of slaves since they would be infring-
ing upon the federal right to chattel slavery.®” Indeed, Taney had
vindicated Pinckney’s proslavery reading of the Constitution.

Taney's denial of federal protection to free born blacks was itself
based upon a novel definition of the term citizen—one thal
equated citizenship not with the traditional criteria of free birth,
allegiance to the regime, and/or residency in a state; but with
the exercise of sovereign power by those who voled and ruled at
the time of the Constitution, and their descendants. Tailored for
the purpose of excluding free blacks, Taney's definition of citizen
was applied narrowly to the class of white, property owning, male
citizens of Anglo-American ancestry, and their descendants, who
could vote and exercise power in government at the time of the
Constitution in 1787. Throughout his opinion, Taney was at pains
to emphasize that, “We the people...” of the Preamble and “All
men are created equal” of the Declaration did not include blacks.

In his first public reply to Dred Scott at Springfield on June 26,
1857, Lincoln employed an internal argument against Taney by
assuming his peculiar definition of citizenship—namely, that it
was based upon the exercise of sovereign power by those and their
descendants who voted and ruled at the time of the Constitution,
He then cited Justice Curtis’s dissent, which proved that in five
states, at the time of the Founding—namely, 1) New Hampshire;
2) Massachusetts; 3) New York; 4) New Jersey; and 5) North
Carolina—free blacks enjoyed the right to suffrage and voted in

the state ratifying conventions that adopted the Constitution. Thus,
by Taney’s own novel definition, free blacks exercised sovereign
power and were part of the sovereignty of the people at the time
of the Constitution. As a result, they and their descendants were
entitled to bona fide citizenship under the Constitution.

However, Lincoln stopped short of explicitly drawing this implica-
tion. He noted that as a matter of fact Taney's reading of history was
erroneous and that it did not support his categorical denial of Negro
citizenship “in every possible event.” What prevented Lincoln from
taking the further step of demanding that free Negroes be made
citizens? What accounts for his reluctance to do so?

As noted at the beginning of this essay, in the very same speech
Lincoln disassociated himself from the radical abolitionist posi-
tion: “There is a natural disgust in the minds of nearly all white
people, to the idea of an indiscriminate amalgamation of the white
and black races...." It is noteworthy that Lincoln observes this as a
statement of fact and does not reveal whether he personally shares
this “natural disgust.” By contrast, he forthrightly draws attention
to the salient fact that, “Judge Douglas evidently is basing his chief
hope, upon the chances of being able to appropriate the benefit of
this disgust to himself.” Perhaps Lincoln shared the prejudices of
his time against black people. The interior convictions of his heart
cannot be known with certainty. What can be shown, however, was
that Lincoln was fully cognizant that the implications of his cri-
tique of Dred Scott made him politically vulnerable to the damning
charge of radicalism, and that his political opponent was attempting
to exploit this charge against him. A careful reading of Lincoln's
replies to Douglas reveal as much about his own sense of political
vulnerability as they do about the Little Giant’s racial pandering: “1
am quite aware what the Judge’s object is here by all these allusions.
He knows that we are hefore an audience, having strong sympathies
southward by relationship, place of birth, and so on. He desires to
place me in an extremely Abolition attitude.” This context needs to
be kept in mind when considering the full picture of Lincoln's stance
on Negro citizenship.

Indeed, it can be argued that Lincoln’s denial of Negro citizen-
ship was a matter of political necessity; that the public advocacy
of civil rights for blacks in the state of [llinois was tantamount to
political suicide for someone running for elective office in that
state.*® Testifying to this view is the fact that less than ten years
earlier the state of llinois had passed by 70% a black exclusion
law, which prohibited free Negroes from even setting foot within
its borders. Fehrenbacher himself notes that the question of
race was an issue that tended to divide the Republican Party and
unite the Democratic Party, while the issue of slavery divided
the Democratic Party and united the Republican Party.®® Thus,
Lincoln's failure to respond to the charge of radicalism against
him threatened to dash his political fortunes in [llinois.

But while he stopped short of advocating Negro citizenship, Lincoln
nonetheless insisted the blacks were entitled to natural rights.
Moreover, he would consistently keep alive the core conviction that
the Constitution permitted under some circumstances, but did not
mandate, Negro citizenship. Rebutting the ugly charge of miscege-
nation, at Springfield, Lincoln explained: “Now | protest against that
counterfeit logic which concludes that, because 1 do not want a black
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woman for a slave | must necessarily want her for a wife. | need not
have her for either, I can just leave her alone. In some respects she
certainly is not my equal; but in her natural right to eat the bread
she earns with her own hands without asking leave of any one else,
she is my equal, and the equal of all others.”

It must be emphasized that for Lincoln the theoretical acknowl-
edgement that Negroes were entitled to natural rights was not
merely an academic matter. Rather it held significant practical
consequences. | must therefore respectfully disagree with David
Donald’s assessment in his nonetheless outstanding biography
that the abstract question of inalienable rights “had little practi-
cal relevance to this election. For example, the controversy over
whether the framers of the Declaration of Independence intended
to include blacks in announcing that all men are created equal
dealt with an interesting, if ultimately unresolveable, historio-
graphical problem, but it was not easy to see just what it had to do
with the choice of a senator for lllinois in 1858." *

On the contrary, | concur with Harry V. Jaffa who explains, “that
the still unfulfilled achievement of equal political rights for
Negroes would not even be imaginable if there had not first been
the recognition of the Negro's humanity that the Declaration
of Independence demands.”*' The affirmation of the principle

of equality to all human beings served as an important moral
compass that guided Lincoln’s leadership and that distinguished
his core convictions from the white supremacy of Taney and
Douglas. As a moral end that governed both the regime and his
statesmanship, Lincoln saw equality as a normative standard
that was to be approximated as much as possible under the cir-
cumstances. Lincoln criticized Taney's denial of natural rights
to Negroes precisely because it “shorn” the Declaration of “its
vitality, and practical value; and left [it] without the germ or even
the suggestion of the individual rights of man in it...."” That is to
say, Taney ruled out the universality and practical relevance of the
Declaration as a moral aspiration. As will be seen, Lincoln’s refer-
ence to the principle of equality as a “germ” or “suggestion™ can
likewise be seen as a subtle yet powerful metaphor describing the
development of his own position on Negro citizenship: what began
as a “germ” or “suggestion” in his criticism of Dred Scott lowered
into the actual legal recognition of black citizenship when he
became President. Indeed, this development testifies to the power
of principle in politics.

IV. The Lincoln Douglas Debates: “in every
possible event.”

Lincoln’s House Divided Speech constituted his opening salvo in
the battle for the Illinois Senate against Douglas. In it, Lincoln
alleged that Dred Scott was part of a conspiracy to nationalize
slavery. Taney's denial of Negro citizenship, according to Lincoln,
was the first part of a methodical design to extend slavery and to
perpetuate it indefinitely:

The working points of that machinery are: First, that no negro
slave, imported as such from Africa, and no descendant of such
slave can ever be a citizen of any State, in the sense of that term
as used in the Constitution of the United States. This point is
made in order to deprive the negro, in every possible event, of
the benefit of this provision of the United States Constitution,
which declares that— “The citizens of each State shall be enti-
tled to all privileges and immunities of citizens in the several
States.” (underline added)

Consistent with the Springfield Address a year earlier, The House
Divided Speech on June 16, 1858 reiterated Lincoln’s criticism
of Taney’s ruling on Negro citizenship. As seen above, Lincoln
claimed that Taney's opinion was made to deprive the negro of
citizenship “in every possible event.” (emphasis added). It there-
fore can be inferred from Lincoln's criticism and his wording that
he believed that Negro citizenship was indeed possible in some
events and that his primary issue with Taney was that the Chief
Justice categorically denied Negroes from “ever be[ing] a citizen
of any State...in every possible event.”

As Lincoln expected, Stephen A. Douglas seized upon the implica-
tion of his critique of Dred Scott as a weapon to stigmatize him
as a radical abolitionist. In the First Debate at Ottawa, August 21,
1858, Douglas shamelessly exploited the racial fears and preju-
dices of the audience:

We are told by Lincoln that he is utterly opposed to the Dred Scott
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decision, and will not submit to if, for the reason that he says i
deprives the negro of the rights and privileges of citizenship. That
is the first and main reason which he assigns for his warfare on
the Supreme Court of the United States and its decision. [ ask
you, are you in favor of conferring upon the negro the rights and
privileges of citizenship? Do you desire to strike out of our State
Constitution that clause which keeps slaves and free negroes oul
of the State, and allow the free negroes to flow in, and cover your
prairies with black settlements? Do you desire to turn this beauti-
ful State into a free negro colony, in order that when Missouri
abolishes slavery she can send one hundred thousand emanci-
pated staves into [linods, to become citizens and voters, on an
equality with yourselves? If you desire negro citizenship, if you
desire to allow them to come into the State and settle with the
white man, if you desire them to vofe on an equality with your-
selves, and to make them eligible to office, to serve on juries, and
to adjudge your rights, then support Mr. Lincoln and the Black
Republican party, who are in favor of the citizenship of the negro.
For one, I am opposed to negro citizenship in any and every form.
I believe this government was made on the white basis. [ believe
it was made by white men, for the benefit of white men and their
posterity for ever, and I am in favour of confining citizenship to
white men, men of European birth and descent, instead of confer-
ring it upon negroes, Indians and other inferior races.

“|U]nder heavy pounding from Douglas,” as Fehrenbacher describes
it, and as a matter of political survival, Lincoln expressly declared his
opposition to Negro citizenship on September 18, at Charleston:

Judge Douglas has said to you that he has not been able to get
from me an answer to the guestion of whether [ am in favor of
negro citizenship. So far as I know, the Judge never ashed me the
guestion. He shall have no occasion to ever ask it again, for | tell
him very frankly that [ am not in favor of negro citizenship.. ../
mentioned in a certain speech of mine which has been prinfed,
that the Supreme Court had decided that a negro could not pos-
sibly be made a citizen, and without saying what my ground of
complaint. .. Judge Douglas has from that thing manufactured
nearly every thing that he ever says about my disposition to pro-
duce an equalily betiween the negroes and the white people.

In his magisterial work on Dred Scott, Fehrenbacher cites the
remarks above as confirmation that Lincoln’s views were indeed
“schizoid.” However, Fehrenbacher fails to note the significance
of a crucial qualification that Lincoln adds to his disclaimer of
Negro citizenship. “"Now my opinion,” Lincoln replies, “is that
different States have the power to make a negro a citizen under
the Constitution of the United States if they choose. The Dred
Scott decision decides that they have not that power.” Here
Lincoln forthrightly acknowledges that states have discretionary
authority under the Constitution to confer citizenship upon free
blacks. Contrary to Taney's wholesale denial of Negro citizenship,
Lincoln’s denial is not absolute, but qualified by his further claim
that states indeed have discretionary authority to make Negroes
citizens under the Constitution. Thus, Lincoln holds open the
important possibility—a “germ” or “suggestion™—of Negro citi-
zenship under some circumstances.

Granted that at the time of the debates with Douglas, Lincoln

Abraham Lincoln October 11, 1858 (TLM #0-11) from an
ambrotype by William J. Thempson, taken in Menmouth, L.

opposed the use of this discretionary power. “If the State of lllinois
had that power,” he confessed, “1 should be opposed to the exer-
cise of it. That is all | have to say about it." Nonetheless, it bears
repeating that Lincoln's admission did not change his underlying
principle that under certain circumstances free blacks could still
be made citizens. His unwillingness to exercise this discretionary
power in the particular case of lllinois does not abolish the general
principle or precedent. Indeed, Lincoln holds open the possibility
that if another state—or the state of lllinois at some future date—
so exercised its discretionary authority, it could make free blacks
citizens under the Constitution. A careful reading of Lincoln’s
statement reveals that his core principle remained intact—namely,
that Dred Scott’s ruling was wrong because it categorically denied
the Negro from “ever be[ing] a citizen of any State. ..in every pos-

sible event

V. The 7" Debate at Alton, October 15,
1858: "an especial objection.”

The exchange between Lincoln and Douglas during the 7 and last
Debate at Alton on Oct. 15 reveals the lengths to which Lincoln
went to keep alive the suggestion of Negro citizenship in his cri-
tique of Dred Scott while minimizing its abolitionist implications.
Flaying the race card once again, Douglas accused Lincoln of
waging “a crusade against the Supreme Court of the United States
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because of the Dred Scott decision; urging as an especial reason
for his opposition to that decision that it deprived the negroes of
the rights and benefits of that clause in the Constitution of the
United States which guarantees to the citizens of each State, all
the rights, privileges, and immunities of the citizens of the several
States.” In reply, Lincoln explained:

So far as Judge Douglas addressed his speech to me, or so far as

it was about me, it is my business to pay some attention to it. |
have heard the Judge state two or three times what he has stated
to day—that in a speech which | made at Springfield, Ninois, 1
had in a very especial manner, complained that the Supreme
Court in the Dred Scott case had decided that a negro could never
be a citizen of the United States. | have omitted by some accident
heretofore to analyze this statement, and it is required of me

to notice it now. In point of fact it is untrue. I never have com-
plained especially {Lincoln’s emphasis) of the Dred Scott decision
because it held that a negro could not be a citizen, and the Judge
is always wrong when he says I ever did so complain of it. |

have the speech here, and [ will thank him or any of his friends
to show where I said that a negro should be a citizen, and com-
plained especially of the Dred Scolt decision because it declared
he could not be one. [ have done no such thing, and Judge
Douglas’ so persistently insisting that I have done 5o, has strongly
impressed me with the belief of a pre-determination on his part
to misrepresent me. He could not get his foundation for insisting
that I was in favor of this negro equality anyiwhere else as well
as he could by assuming that unirue proposition. Let me lell this
audience what is true in regard to that matter; and the means

by which they may correct me if | do not tell them truly is by a
recurrence to the speech itself. | spoke of the Dred Scolt decision
in my Springfield speech, and I was then endeavoring to prove
that the Dred Scott decision was a portion of a system or scheme
to make slavery national in this country. I pointed out what
things had been decided by the court. I mentioned as a fact that
they had decided that a negro could not be a citizen—that they
had done so, as I supposed, to deprive the negro, under all cir-
cumstances, of the remotest possibility of ever becoming a citizen
and claiming the rights of g citizen of the Uniled States under a
certain clause of the Constitution. (author’s underlining) I stated
that, without making any complaint of it at all....J mentioned
[this] as evidence tending to prove a combination and conspiracy
to make the institution of stavery national. In that connection
and in that way | mentioned the decision on the point that a
negro could not be a citizen, and fn no other conmection.

Out of this, Judge Douglas builds up his beautiful fabrica-
tion—of my purpose to introduce a perfect, social, and political
equality between the white and black races. His assertion that |
made an “especial objection” (that is his exact language) to the
decision on this account, is uniree in point of foct.

First, as someone who was a master at parsing words, Lincoln's
emphasis upon the term especially is noteworthy. The word
especially means “particularly,” “mainly,” “to a marked degree,”
“unusually.” By using this adverb, Lincoln qualifies that his prima-
ry or principal objection against Dred Scott was not that it deprived
Negroes of citizenship. As he would repeat, this was not “an espe-
cial objection” to Dred Scott. Yet the qualifier tacitly admits of the

possibility that although the issue of Negro citizenship was not
Lincoln's principal objection against Dred Scott, it was nonethe-
less an objection among others.

Here Lincoln’s equivocation on Negro citizenship is reminiscent of
his later reply to Horace Greeley on the question of Emancipation.
It will be recalled that when Greeley confronted him with an either-
or scenario, Lincoln likewise chose his words carefully stating that
his “paramount object” or “foremost” goal was to save the Union,
not to free the slaves. But as David Donald and Allen Guelzo have
s0 convincingly demonstrated, Lincoln's language did not exclude
the possibility of freeing the slaves, since in his mind the Union’s
preservation and the promise of freedom to all were inextricably
linked in the long term.**

Second, consistent with his earlier views and contrary to Dred
Scott, Lincoln takes issue with the categorical aspect of Taney’s
denial of Negro citizenship, implying that under certain circum-
stances it should be permitied. Lincoln repudiates Taney's ruling
because it seeks to “deprive the negro, under all circumstances,
of the remotest possibility of ever becoming a citizen and claim-
ing the rights of a citizen of the United States under a certain
clause of the Constitution.” Mindful of the radical implications of
this statement, Lincoln sought to minimize the damage by plac-
ing it in context as a part of his wider discourse related to the
conspiracy charge. It was in connection to the conspiracy charge,
Lincoln insisted, not to endorse Negro citizenship or a “perfect,”
social, political equality between the races—that he mentioned
this point of fact. Consistent with earlier statements, Lincoln’s dis-
avowal of “perfect” equality between the races, unlike the ruling
in Dred Scott, still allows for the possibility of Negroes to become
citizens. The strained language seems to reflect the pressure of
the situation and by no means amounts to a wholesale denial of
Negro citizenship.

Finally, Lincoln’s use of the adjective “perfect” to qualify the kind of
racial equality he eschews is noteworthy. Again, the use of this qual-
ifier suggests that although Lincoln did not support the politically
untenable position of “perfect” equality between the races, unlike
Taney and Douglas, he did support equality as a standard that should
be approximated as much as possible under the circumstances,

Lincoln's equivocations on Negro citizenship stated in the heat of
political battle with Douglas do not represent the full picture however.
Rather they are parts of the greater whole that constitute his prudent
statesmanship. For that fuller picture we must consider the correspon-
dence between Lincoln’s speech and deed during his Presidency.

VI. Lincoln’s Presidency: "all the safeguards
of liberty”

While much has been said about Lincoln's First fnaugural Address,
March 4, 1861, little has been noted of his suggestion of Negro
citizenship in it. Indeed, Fehrenbacher does not mention it. After
conceding the North's obligation to return fugitive slaves, Lincoln
remarked: “Again, in any law upon this subject, ought not all the
safeguards of liberty known in civilized and humane jurispru-
dence to be introduced, so that a free man be not, in any case,
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surrendered as a slave? And might it not be well, at the same
time, to provide by law for the enforcement of that clause in the
Constitution which guarantees that ‘the citizens of each State
shall be entitled to all privileges and immunities of citizens in
the several States™” This statement, coupled with his subsequent
remark in the same speech that Dred Scott should not be regarded
as an authoritative precedent, constituted a bold defiance of

Taney’s
with his

Harry V. Jaffa and Herman Belz have correctly recognized the
constitutional import of Lincoln's suggestion of Negro citizenship
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in the First Inaugural. In a recent article, Belz refers to Lincoln's
“rhetorical inquiry” as a “significant move” further noting that, “in
presenting the policy of the administration, he advanced a civil
rights proposal that was deeply offensive to southern and border
state opinion.”* Belz then cites the classic study of the seces-
sionist movement by Dwight L. Dummond as confirmation of this
thesis: “The suggestion that the citizens of each state should be
guaranteed the privileges of citizens in other states by congressio-
nal legislation was especially repulsive to states-rights men of the
slave states.”™ In sum, Belz concludes that, “In addition to set-
ting a dangerous precedent, Lincoln’s proposal would strike at the
inequality of the races, the fundamental principle on which slavery
rested.”* [ndeed, under the new circumstances of his election as
President, Lincoln put into practice the civil rights implications of
his earlier speeches.

Lincoln’s reply to a Pennsylvania Delegation on March 5, 1861—
the day after his Inauguration—provides confirmation of his
intention in the First Inaugural Address and his prudent approach
to the volatile question of Negro citizenship. Reaffirming his
earlier remarks in the First Inaugural, Lincoln explained: “We
must remember that the people of all the States are entitled to
all the privileges and immunities of the citizens of the several
States. We should bear this in mind, and act in such a way as to
say nothing insulting or irritating. | would inculcate this idea,
s0 that we may not, like Pharisees, set ourselves up to be better
than other people.” *

Apparently, the Pennsylvania Delegates greeted Lincoln’s allusion
to Negro citizenship with enthusiasm, seeing it as an opportunity
to advance the cause of freedom. Consistent with his earlier more
measured responses, however, Lincoln then cautioned the del-
egates against self-righteous intonations that would gratuitously
antagonize the South. The trumpeting of the issue would only
exacerbate the secession crisis.

Finally, the development of Lincoln's position culminates with his
administration’s official recognition of Negro citizenship through
an Opinion of Attorney General Bates, November 29, 18625 The
issue was raised by the question of whether or not a schooner
could be commanded by a “colored man,’ and so by a person not a
citizen of the United States.” Perhaps it was no accident that the
Attorney General’s Opinion was delivered nearly a month before
the final Emancipation Proclamation went into effect. Noting the
unsettled constitutional status of the issue, Bates explains, “[ have
often been pained by the fruitless search in our law books and,
the records of our courts, for a clear and satisfactory definition of
the phrase citizen of the United States. | find no such definition,
no, authoritative establishment of the meaning of the phrase....”
Reiterating the argument of Eustis, Bates then distinguishes
between the political right of suffrage and the right to citizenship.
There is no necessary connection between the two; the enjoyment
of the former does not entitle or exclude one to the latter. Rather,
Bates discusses citizenship in terms of a mutual bond between
the individual and the nation. This bond is one of “reciprocal obli-
gation of allegiance on the one side and, protection on the other.”
Denying the principle of Dred Scott, Bates “affirmed that every
free person born in the United States was, ‘at the moment of birth,
prima facie a citizen." *

But what of the prior opinion of Attorney General Wirt as quoted
above? Bates distinguishes his opinion from Wirt's since the
former deals with a state rather “than a national point of view;
and hence we ought not to be surprised to find the whole argu-
ment for the exclusion based upon local institutions and state
laws.” In other words, the Virginia case dealt with local privileges
and immunities, not the national rights of a generalized citizen-
ship. Contrary to Dred Scott, Bates therefore concludes that “if
born in the United States” “the man of color” “is a citizen of the
United States...." Although he died before the enactment of the
Fourteenth Amendment, the development of Lincoln’s position on
Negro citizenship shows that he anticipated its inclusive defini-
tion based upon free birth in the United States.

VIl. Conclusion: Prudence as The
Harmonization of Principle to Practice.

Notwithstanding some hedging that perhaps reflect the political
limits of the man and his times, the overall correspondence in
both speech and deed between Lincoln’s first public reply to Dred
Scott, and his subsequent actions as President confirm that he
extended the principle of equality to include Negro citizenship.
Moreover, Lincoln's abstract critique of Dred Scott should not be
disparaged as a mere hypothetical exercise, devoid of practical
relevance. Rather, it was a masterful political stroke of prudent
leadership that enabled him to survive Douglas’s onslaught while
upholding the core principle that Negro citizenship was indeed
possible under the circumstances. When these circumstances
were ripe, Lincoln’s actions were consistent with his core convic-
tions. Thus, upon closer reflection, the apparent “schizoid quality”
of Lincoln’s Springfield Speech should neither be attributed to
intellectual incoherence nor to political opportunism, but to the
prudent leadership of one who confronted the inevitable tension
between principle and practice in politics.
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Viewed in broad historical perspective, the United States
Constitution is an impressive document. Elegant in its brevity,
notable for its longevity, it is the world's oldest written constitu-
tion in continuous existence. Its endurance becomes even more
impressive when considering that more than two-thirds of the
written constitutions of other nations have existed only since the
end of World War II. Louisiana, where | teach, is the only code-law
state in the mation. It also happens to hold a more dubious con-
stitutional distinction: Louisiana has adopted more constitutions
than any other state. The state’s constitution of 1921 was amend-
ed so many times that it was the nation’s lengthiest by the time it
was replaced in 1974. Since 1974, Louisianans have returned to
their traditional ways, approving amendments without restraint
while the governor who championed the current constitution is
now serving time in a federal prison.!

There are those who believed that Abraham Lincoln, too, belonged
in prison. Confederates and revisionist libertarians have viewed
his actions as those of a constitutional “dictator,” but the over-
whelming opinion shared by the public and scholars is that Lincoln
ranks as America's greatest president. Some also view him as one
of the ten best lawyers in United States history.* Lincoln’s model
of leadership has been saluted around the world as one of the gifts
that American government has made to the theory and practice
of modern democracy. That is a partial explanation why there are
more books written about him than any other democratic leader
in world history.® He cast his shadow to Argentina, where a city is
named in his honor; to an island in Asia that bears his name; and
to countries around the world where street signs inscribed with
his name and stamps bearing his likeness testify to his interna-
tional legacy. Peoples around the globe have identified Abraham
Lincoln as their champion of universal democratic values.”

Yet his leadership style and his jurisprudence are difficult to
define. The argument of this presentation is that his legal philoso-
phy embodied his democratic values and consisted of mounting
an executive approach to fight a bitter civil war, constructing
a human rights rationale to modify the U.S. Constitution, and
pursuing “classical magnanimity.” All three components of this
jurisprudential philosophy had international implications that still
strike responsive chords abroad.

From the first day he took office with the Civil War brewing,
America’s sixteenth president was destined to become either
a failure like his predecessor, James Buchanan, or to preserve
the world’s first democratic experiment as he dealt with the
issue of slavery. In relying on his long experience in the law
and his fulfillment in the political arena, Lincoln’s active-flex-

ible characier responded to the
challenge and he forged a new
jurisprudence that transformed
the nation while establishing
the international touchstone for
democratic leadership.

For purposes of analysis and
discussion, this paper is divid-
ed into four sections. First is
Lincoln’s role in preserving the
Union and self-government in
the world. Second is Lincoln's
role as the Great Emancipator,
not just of minorities but the
Great Commoner who cham-
pioned the entire middle class
by assuring all the same oppor-
tunity that he had to rise in
society. Third is Lincoln's role
as the Great Reconciler who
contributed to the codification
of international law for humanitarian warfare and practiced clas-
sical magnanimity, apparent in his desire to bring the South back
into the Union as quickly as possible. Finally, conclusions that
suggest why the synthesis of these three aspects of his “peoples’
jurisprudence” not only made Lincoln one of the best lawyers in
American history, but the greatest democratic political leader in
world history.

William Pederson is

American Studies Chair and
Director of the International
Lincoln Center at Louisiana
State University Shreveport.

Preserving the Union and Self-Government:
“The Last Best, Hope of Earth”

This is essentially a People’s contest. On the one side of the
Union, it is a struggle for maintaining in the world, that form,
and substance of government, whose leading object is, to elevate
the condition of men—to [ift artificial weights from all shoul-
ders—to clear the paths of laudable pursuit for all—to afford all,
an unfettered start, and a fair chance, in the race of life. Yielding
to partial, and temporary departures, from necessity, this is the
leading object of the government for whose existence we contend.

— Abraham Lincoln, July 4, 1861

Lincoln viewed political issues realistically. He did not confuse
his personal preferences with what was neither constitutional
nor practical, nor did he decline to promote justice when the
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opportunity presented itself. After the new Republican Party cap-
tured control of the U.S. House of Representatives in 1858, it was
poised o capture the presidency in 1860. Lincoln unexpectedly
won the Republican ticket that year; he received a plurality (39.8
%) of the popular vote in the fall election and one hundred eighty
electoral votes.

Despite his willingness to accept slavery in the Old South since
the Constitution recognized the 1787 compromise over that issue,
he was forced to take action after extremists in the South started
down the fateful road of revolution. Prior to 1858 Southerners had
controlled both the presidency and the Supreme Court for most of
American history and they had the added power of filibuster in the
Senate. Suddenly power shifted, and what the South expected from
the American political system was no longer assured. Slavery was
threatened. The chasm between Southerners’ expectations and
the new political reality split the American political landscape with
seismic force after the 1858 and 1860 national elections.’

Southern reaction was immediate and intense: secession and fir-
ing the first shot at Fort Sumter. It was a desperate and extremist
reaction. The Confederates, along with apologists and revision-
ists, would later rationalize such behavior in terms of the right
to self-determination and “small government,” but their actions
made them guilty under the law. Their revolutionary disregard
for the law was equaled by their hubris—disregard of the much
greater resources controlled by the Union in terms of human,
natural, and financial resources. The South's rebellion was
encouraged by initial Union military ineptness. However, the
Union’s force was sufficient to prevent a quick win by the
Confederates and gave Abraham Lincoln time to build a national
and international legal brief against the insurgents who sought
to nullify the Constitution by force. It was. in essence, Lincoln's
“unwritten legal brief” based on his democratic jurisprudence
that justified the Union and self-government during an age of
empires and monarchs abroad.

A traditional “law and order” Whig who opposed the twin evils of
maob violence and anarchy, Lincoln acted, unlike his Democratic
predecessor, James Buchanan. Buchanan believed that seces-
sion was illegal; however, he found no constitutional basis for
the chief executive to fight secession. Buchanan also vetoed
social legislation that Lincoln later signed into law, contributing
to the unsurpassed record of his administration. Rather than
respond as a mere caretaker president, Lincoln, the democratic
leader, acted.

He first defined the problem of secession as an attempt by
Southern extremists to destroy the Union rather than be bound by
the legal results of the 1860 presidential election. Therefore, the
Confederate rebellion against the federal government was illegal
and unconstitutional, Creatively relying on his war powers as com-
mander-in-chief, while Congress was out of session, Lincoln boldly
took a series of extra-constitutional steps.

Among other measures, he blockaded Southern ports, raised
funds to finance the conflict, suspended habeas corpus, initi-
ated the draft, issued paper money and eventually issued the
Emancipation Proclamation.

What made these steps at least provisionally constitutional was
that he realized that Congress would ultimately have to pass
judgment on his actions. When Congress did act, it supported
his actions.”

Lincoln realized that the U. 5. Supreme Court would eventually
judge his leadership. The Chief Justice at the time was Lincoln’s
adversary. Roger B. Taney wrote the 1857 Dred Scott decision—
considered by many to be the worst decision in Supreme Court
history. Despite that egregious decision, scholars today rank
Taney among the dozen greatest justices in the history of the
high bench.” Timing ultimately was Lincoln’s ally in dealing with
the Supreme Court, for he was able to name five new justices
to the Court, including the replacement for Taney, who died on
October 12, 1864. Even before Taney was replaced, the Judiciary
Act enabled Lincoln to appoint a tenth justice on March 3, 1863.
These appointments essentially allowed Lincoln to conduct
the war without the threat of interference from the Court. The
revised composition of the Court also increased the likelihood
that his most important legacies would be upheld by it after the
Civil War ended.

The combination of creative executive actions, practical political
considerations, and Lincoln's ability to communicate to the public
that the conflict was “a people’s contest” would determine whether
a militant minority could undermine the experiment in democracy.
These factors also inspired Union forces to help their president
preserve that “last best, hope of earth.” Holding the 1864 election
amid the turmoil of a civil war proved that Lincoln meant what he
said, especially since he expected to lose the election.”

Ordinary citizens, soldiers at home, and people abroad under-
stood Lincoln’s goals. San Marino nationals, working class folk in
England, and farmers in France, heard Lincoln’s voice of democe-
racy. Domingo F. Sarmiento responded to that voice by writing the
first biography of Lincoln in Spanish. Argentina named the first
new city on its frontier in honor of America’s sixteenth president.”

Such tributes were at the forefront of the nineteenth centu-
ry trend that continued throughout the twentieth century as
leaders and countries everywhere paid homage to Lincoln. Sun
Yat-sen would adapt Lincoln's definition of democracy stated in
the Gettysburg Address for the Chinese. The Republic of China
would depict Lincoln on one of its postage stamps, making him
the first non-Chinese so honored. In the world's largest parlia-
mentary democracy, Jawaharlal Nehru, India’s founding prime
minister, and Mahatma Gandhi both sang Lincoln's praises. Nehru
even displayed a painting of Lincoln in his office and kept a rep-
lica of Lincoln's hands on his desk.'" After World War I, Thomas
Masaryk established a democratic state in the heart of Eastern
Europe. Masarvk, founding president of Czechoslovakia, was thor-
oughly inspired by Lincoln.!! Both Masaryk and Nehru governed in
democratic style.

It is clear that America’s sixteenth president deserves full credit
for preserving the Union and for perpetuating the ideal of self-gov-
emment during a decidedly undemocratic age, but that is only part
of his constitutional legacy. He is also one of history’s great cham-
pions of human rights.
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The Great Emancipator: Equality and
Human Dignity

Fellow-citizens, we cannot escape history. ... We say we are for
the Union. The world will not forget that we say this. We know
how fo save the Union. The world kraows we do know how to
save it.... In giving freedom fo the slave, we assure freedom to
the free—honorable alike in what we give, and what we preserve,
We shall nobly save, or meanly lose. the last best, hope of earth,

—Abraham Lincoln, December I, 1862

Most Americans credit Lincoln—and rightly so—Tfor preserving
the Union and for ending slavery. 5till, a handful of revisionists,
libertarians, and Confederates have tried to undermine his role
as the Great Emancipator.”® Ironically, while that may be his best-
known legacy at home and abroad, many criticized that action
during his presidency and even today when it is taken out of
context. That vulnerability arises from the fact that Lincoln was
neither an abolitionist nor a southern planter, but a politician
who wanted to both preserve the Union and uphold a Constitution
that recognized slavery. As the war evolved, so did his jurispru-
dence, allowing Lincoln to reveal himself as genuinely committed
to human rights. He not only used his presidential power to end
racial slavery but he used his power also to promote the rights of
labor through enlarging the middle class and equalizing opportu-
nity. To focus on freedom for slaves is to focus too narrowly, for he
also in a very real sense freed the working class by placing both
land ownership and college educations within their grasp.

It is difficult to pinpoint when Lincoln first opposed slavery. He
seems to have held a lifelong aversion to it. Perhaps his dislike
for slavery was rooted in his youthful trips to Louisiana where he
could have witnessed slave auctions firsthand. On the other hand,
Lincoln, like prior American presidents, supported voluntary colo-
nization as the simplest solution to what he viewed as a secondary
problem. To Lincoln the primary issue was secession, Some abo-
litionists were willing to permit the South to secede, but Lincoln
adhered to the Constitution and rejected secession.

The Kansas-Nebraska Act (1854), which turned the question
of extending slavery over to a popular vote, brought Lincoln out
of political retirement. The Ored Scoft decision in 1857 and the
Lincoln-Douglas debates helped him to formulate and articulate
his emerging jurisprudence on the subject. His election to the
presidency and the South’s secession moved Lincoln from first
advocating compensated emancipation, to emancipating slaves by
executive order. He used his war powers to issue the Emancipation
Proclamation on January 1, 1863."* His support for the Thirteenth
Amendment demonstrated to Congress that he wanted slavery to
be abolished in the entire nation.

Of course, even before taking these actions, Lincoln had taken
gigantic steps in terms of social and economic legislation that
would ultimately emancipate not only slaves but the entire middle
class. Lincoln signed into law three pieces of legislation that col-
lectively reshaped American society. The Homestead Act of 1862,
which James Buchanan had vetoed, drew thousands of Europeans
to setile and develop the American West. The Land Grant College

{Morrill Act) of 1862, which Buchanan also had vetoed, trans-
formed American higher education into the envy of the world. And
the Pacific Railroad Act of 1862 led to the building of the transcon
tinental railroad." It would bind the nation together and transform
the national economy.

In the Gettysburg Address, Lincoln elegantly defined democracy
and reconciled the contradiction between the provision of slavery
in the U.5. Constitution and the call for universal rights embedded
in the Declaration of Independence. His personal behavior was
consistent with his rhetoric. The way that the Lincolns treated
black Americans who worked in their Springfield, llinois, house-
hold and in the Executive Mansion in Washington, D.C., suggests
that they truly believed in equality and human dignity.' If there
were any doubt, Lincoln's arrival in Richmond, Virginia, confirmed
this. His refusal to allow freed slaves to kneel before him demon-
strated no outward sign, no egotistical desire to be regarded as a
saint, much less a god. Lincoln merely practiced what he preached
in dealing with others as humans.'®

OF course, Lincoln’s actions reverberated abroad. He was the first
American president to grant formal diplomatic recognition to Haiti.
Mexico's first non-European president, Benito Juarez, as well as
those persons of African ancestry throughout Central America
fully appreciated Lincoln’s actions.!”” Kwame Nkrumah from Ghana,
first president of an independent nation in Sub-Saharan Africa,
was educated at Lincoln University in Pennsylvania;"® Lincoln was
celebrated as the Great Emancipator on many of that country’s
early postage stamps.

Despite Lincoln’s major contributions as the Great “Democrat”
and Great Emancipator, to understand his unique jurisprudence
and its particular relevance to the 21st century, one must turn to
his handling of his political opponents and military enemies. He
pioneered a jurisprudence that sought justice for all,

The Great Reconciler: “With Malice
Toward None”

...the greatest and the noblest man of the last century was
Abraham Lincoln. ... Though America was his motherland and he
was an American, he regarded the whole world as his native land.

—Mahatma Gandhi, August 26, 1905

While Lincoln labored to preserve America’s great experiment
in democratic government, he also pioneered the first modern
effort in the law of war. Throughout his wartime presidency, he
demonstrated a magnanimous philosophy that late in his presi-
dency is best summarized in his famous phrase, “with malice
toward none.” He treated Indians, soldiers, and southerners
the same. Rather than pursue “ethnic cleansing,” Lincoln, the
military victor, sought to heal the nation’s wounds by practicing

*classical magnanimity.” "

Similarly, Lincoln respected Indians as human beings who
deserved to be treated with dignity and equality, although his
grandfather had been killed by an Indian and he himself had
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served in the Black Hawk War. Lincoln felt that Indians needed an
opportunity to adjust to the modern economic development that
was threatening their way of life.

Unfortunately, early in his administration during the summer
of 1862, there was a Sioux Indian uprising in southwestern
Minnesota in which some 800 whites were massacred and oth-
ers were brutally raped. More than three hundred warriors were
tried, convicted and sentenced to death. Despite being enmeshed
in the Civil War, which was not going well for the Union troops,
Lincoln chose to intervene at a time when state and military
authorities would have gladly sought revenge. Rather than avoid
responsibility, Lincoln personally reviewed each case, lrying
to identify only the ringleaders for hanging. He reduced the
number of executions from 303 to 38. Lincoln did this despite
the Republican Party losses in the off-year election, poor Union
performance on the battlefield, and Minnesotans’ demands for
revenge against the Sioux.*”

That episode foreshadowed Lincoln’s magnanimity during the
entire Civil War. Rather than refusing amnesties and pardons
like most chief executives do because such actions are viewed by
the public as short-circuiting the judicial system, Lincoln enacted
justice through executive action. He granted the second largest
number of amnesties in American history.*!

In addition to his domestic actions mitigating injustice, Lincoln
went on to leave his mark on international humanitarian law.
In early 1863, he had Francis Lieber, the most important politi-
cal scientist since James Madison, draft a code of the rules
of land warfare. The Lieber code eventually was promulgated
in May 1863 as General Orders No. 100, “Instructions for the
Government Armies of the United States in the Field.” It became
the first code of law governing land warfare and led up to the
Hague Conventions of 1899 and 1907 as well as the Geneva
Conventions in 1929 and 1949.* Rather than a legacy of geno-
cide, Lincoln's legacy in a large civil war is virtually one of a kind
to this day.

Rather than punish the South, Lincoln wanted to restore it to the
Union as soon as possible after the Civil War. His reconstruction
policy would have echoed his wartime jurisprudence expanding
opportunities for all while according others dignity and equality.
OF course, his last public address from the Executive Mansion on
April 11, 1865, dealt with Louisiana. It took almost another century,
and then only in private, for a former Louisiana governor to admit
that Lincoln was right. *

Perhaps the political leader of the late twentieth century who
best captures this third dimension in Lincoln’s jurisprudence
and practiced it, was fellow lawyer Nelson Mandela, South
Africa’s first post-apartheid president. Mandela knew of Lincoln
before his twenty-seven year imprisonment, but read a biogra-
phy of Lincoln for the first time while he was incarcerated. Many
observers of South Africa who had expected a bloodbath when
Mandela emerged from prison were shocked that instead he
was a “magnanimous” political leader.*! Thereafter, Mandela
tweaked his enemies with decency and set a new tone for his
entire nation.

Conclusions: A "Peoples’ Jurisprudence”

So what exactly is Lincoln’s jurisprudence? It is not just a mat-
ter of natural law and positive law, or activism and restraint. It
incorporates aspecis of classical magnanimity and Lockean
philosophy, but its creativity is best captured in the imagina-
tion of writers. Herman Melville in “Billy Budd” and Victor
Hugo in Les Miserables hinted at its essence. In the same sense
that Lincoln referred to the Civil War as a “people’s war,” one
may label his legal philosophy as a “peoples’ jurisprudence.”
It applies to people globally and that is why they continue to
identify with him. To fully understand and appreciate Lincoln’s
jurisprudence, one needs to keep in mind his active-flexible
character. He strove to uphold the law and the Constitution while
transforming it because Southern firebrands and others refused
to compromise with him. While they committed political sui-
cide, he reconciled the Constitution with the Declaration of
Independence. He emancipated not only slaves and the South;
he also promoted economic and social legislation to enlarge the
entire middle class. Moreover, he managed to accomplish all of
this while maintaining classical magnanimity, rare especially
during the modern age of ideology.

American soldiers—white and black—died by the thousands
for the democratic vision that Lincoln offered. “The people’s
contest” was a message not lost on those abroad, even though
he drew harsh public criticism at home, The world’s tiny and
oldest republic, San Marino, offered Lincoln honorary citizen-
ship. The French population contributed pennies to honor him
after his assassination. His words were the last spoken during
the Hungarian Uprising of 1956 and in Tiananmen Square.®
The current South Korean President, Roh Moo-hyun, a former
human rights lawyer, quotes Lincoln and has written a biography
of him.*®

Unfortunately, when critics take Lincoln’s “Peoples’ jurisprudence”
out of context, they merely parrot Lincoln's words without under-
standing his vision and practice. Lincoln was a rational democrat,
an egalitarian who believed in equal opportunity, and a magnani-
mous leader who upheld human dignity even during a protracted
civil war.

In contrast, a young Hirohito had busts of both Lincoln and
Napoleon in his room as a youth. Bold action alone, however, does
not a Lincoln make. The Nationalist Chinese recognized Lincoln
Island off the coast of southern Vietnam during the 1930s, yet
Chaing Kai-shek practiced genocide during the Chinese Civil War.
Although the founding president of an independent Indonesia
claimed to admire Lincoln, Sukarno engaged in genocide against
his opposition. Closer to home, both Fulgencio Batista and Fidel
Castro issued Cuban postage stamps with Lincoln on them, and
Castro displays a Lincoln bust in his office, but neither compre-
hends Lincoln’s magnanimity nor practices it.*

In conclusion, it may be too easy to quote Lincoln’s eloquent lines;
it is much more difficult to emulate his jurisprudence at home
or abroad. As we approach the bicentennial of his birth it will be
worth the effort to make a renewed attempt to understand his phi-
losophy and practice of the law.
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Upcoming Events

For inclusion of your event, please contact Hon Frank Williams at alincoln@courts.ri.gov or SGabbard@LNC. com.

» Encounters With Lincoln an exhibit of illustrations by Thomas speaker at the Soldiers National Cemetery on that day.

J. Trimborn opened to the public on April 22 and will run
through summer 2006 in Springfield’s 01d State Capitol.
The exhibit initially opened at the University Art Gallery at
Truman State University on February 16, The exhibit brings
together Trimborn’s life-long interest in President Lincoln and
illustrations. As a child, Trimborn was drawn to study Lincoln
simply by the character of his face. Encounters With Lincoln:
Images and Words is the title of a new book from the Truman
State Univesity Press in which Trimborn chronicles Lincoln’s
life in pictures and text including important contemporaries of
Lincoln’s such as Frederick Douglass and Stephen Douglas.

Ed Bearss will be the historian guide for “Lincoln
and Blackhawk: A Rising and a Falling Star™ spon-
sored by HistoryAmerica, September 13-21, 2006,
www.historyamerica.com

The annual conference, Churchill in the Land of Lincoln, of
The Churchill Centre, will be held in Chicago, September
258-30. Frank J. Williams will present “Lincoln and his
Generals™ and Harold Holzer will present “Lincoln’s Oratory.”
info@winstonchurchill.org,

The exhibition, The Lincoln Family Albumn, with snap shots of
life among the Lincolns will open at The Lineoln Museum
on September 29, 2006 and close on February 19, 2007. The
exhibition will provide us with information about life among the
Lincolns—the Abraham Lincolns, the Robert Todd Lincolns, and
their descendants.

Lincoln Memorial University and the Abraham Lincoln
Library and Museum, Harrogate, TN will host a sympo-
sium “Now He Belongs to the Ages™: Lincoln’s America, October
20-21, 2006. Frank J. Williams will moderate and presenters
will include Paul Bergeron, Elizabeth Leonard, Jason
Phillips, Barry Schwartz, and John David Smith.

The 11** Annual Lincoln Forum will be held in Gettysburg,
November 16-18. Doris Kearns Goodwin will be the key-
note speaker (“The Political Genius of Abraham Lincoln™) and
there will be presentations by Craig L. Symonds (“Abraham
Lincoln, Admiral-ln-Chief™), John Y. Simon (“Abraham
Lincoln and the Politics of Command”), Joshua Wolf Shenk
(“Lincoln’s Melancholy™), Richard Striner (“Lincoln and the
Struggle to End Slavery”), John Marszalek (“The Military
Genius of Abraham Lincoln™), Gabor Boritt (“Gettysburg
Gospel™), and a joint presentation by Edna Greene Medford,
Harold Holzer, and Frank J. Williams (“The Emancipation
Froclamation—Three Views™). There will be a panel discus-
sion moderated by Harold Holzer with graduate students
from Howard University, Edna Greene Medford, and
Frank J. Williams addressing “How Did African-Americans
View Abraham Lincoln?” Ralph Gary will present “Visiting
Lincoln Sites™ with slides and Jim Getty will replicate Lincoln’s
Farewell Address to Springfield.

Gabor Boritt will speak at the annual meeting of The Lincoln
Fellowship of Pennsylvania luncheon on November 19 in
Gettysburg and Tom Brokaw will be the Dedication Day

The 45" annual Robert Fortenbaugh Memorial Lecture
will be presented by James 0, Horton and Lois Horton on
November 19 at Gettysburg College.

The National Trust for Historic Preservation has
announced that it will dedicate the restored Soldier’s Home
at the Armed Forces retirement home in Washington on
September 22, 2007—the anniversary of Abraham Lincoln's pre-
liminary Emancipation Proclamation. The National Trust is also
considering creating a Center for the Lincoln Presidency
to preserve Lincoln’s ideas and legacy.

Robert Todd Lincoln's Hildene will conduct the sympo-
sium, Most Important Elections in American History, from May
28=30, 2008. Included will be the 1858 U.5. Senate election
between Stephen A. Douglas and Abraham Lincoln, the 1860 and
1864 elections.

JAMCO Films, for the Abraham Lincoln Foundation of
the Union League of Philadelphia, is producing a series of
four, one-hour long programs, providing an historical analysis
of the medical crisis the country faced during the Civil War with
epidemic disease, malnutrition, and starvation compounded by
battle wounds. Lincoln’s influence in his legacy to medical inno-
vations is integrated throughout the body of the four episodes.
JAMCOFilms@yahoo.com.

The American Singers Theater completed the opera Our
American Cousin composed by Eric Sawyer with libretto by
John Shoptaw. The piece tells the story of the assassination of
President Lincoln from the standpoint of the actors presenting
the comedy of the same name at Ford’s Theatre. The opera
will premiere at the Academy of Music, North Hampton, MA
in April 2007. As part of a weeklong festival honoring the Civil
Rights movement and Lincoln's impact upon American democ-
racy. www.eunicewilliams.com.

The City of Hodgenville, KY will hold its annual Lincoln
Day Celebration, October 14-15. The festival, its thirty-third,
promotes the influence of Abraham Lincoln's Kentucky years on
his future politics and policies.

The Manhattan Youth Players, a teenage theater troupe, pre-
miered the play Aparf from That which is a recreation of the April
14, 1865 performance of Our American Cousin in January 2006.
This group will be producing a curriculum for the play in 2008
which will enable other groups to stage productions of the play.
www.manhattanyouth.org.

By invitation of Connecticut’s Lieutenant Governor, artis
Wendy Allen will exhibit her work in “Portraits of Abraham
Lincoln: The Freedom Series” from September 1st through the
29th. The exhibit will be displayed in the Upper Concourse of
the Connecticut Legislative Office Building in Hartford.
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