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Som e Sober Second T houghts about t h e 
New Cons titutiona l History 

In the days of Lincoln's Presidency, constitutional issues 
were paramount, rivalled onJy by the ultimate question of 
military sue«ss. Some of those same constitutional ques· 
tions are still live ones in Lincoln literature. Others have been 
satisfactorily answered. Very few historians hoJd, for exam· 
pie, that Lincoln had any potential as a dictator, despite the 
Democrats' wartime assertions to the contrary. No dictator 
worth his salt would have missed the opportunity the war af. 
forded to postpone the election of 1864. Other questions are 
very much alive. Whether Lincoln was willing to strain the 
Constitution only to save the Union but not for the sake of 
slaves is still a much-debated topic, as are other constitu· 
tiona! questions. Therefore, changing views of the role of the 
Constitution during the Civil War are of prime concern to all 
Lincoln students. 

Recently, a group of scholars has begun to challenge the 
way of interpreting con· 
stitutional questions 
that most historians 
have used over the last 
forty years. Students of 
lincoln are most fami· 
liar with the older apo 
proach as the one used by 
J. G. Randall, one of the 
greatest Lincoln 
scholars of all time. In 
discussing "The Rule of 
Law under Uncoln," Pro­
fessor Randall urged: 
"Throughout our history 
it is necessary to look 
through the legal argu­
ments of our leaders to 
the broad social pur­
poses they have sought 
to attain. Constitutional 
history, in its ultimate 
significance thus l» 
comes social history." 
Randall could use this in· 
sight of what was then 
called "The New His· 
tory" in its most reduc­
tionist sense, as, for ex· 
ample, when he said of 
Uncoln's era that uMuch 
of the constitutional rea-

tions about· constitutionaJ debate was to ask how the war 
shaped the Constitution, that is, how what men wanted to l» 
lieve in order to win the war altered what they had previously 
believed in peacetime. 

The new constitutional history neatly reverses the assump­
tions of the old school. This is the way Harold Hyman, one of 
the major prophets of the new constitutional history, de­
scribes the new outlook: 

. .. inquirers have attended almost exclusively to only half 
the impact question, considering primorily the effects of the 
Civil War and Reconstruction on the Constitution. 'l'he 
other, largely ignored dimension of this question, perhaps 
more significant, asks: What were the Constitution's ef· 
fects on the War and Reconstruction, on the nature of re­
SPOnses to ielt wants by nation, state, and local govern· 
ments, by individuals, by private associations. and by o[{i. 

cial institut-ions? lf. as 
l now believe, ascer· 
tainable policy alter· 
natives of the 1860's 
and 1870's were sharp. 
ly limited as to num· 
ber. kind, and dura· 
tion by innuential in­
dividuals' constitu· 
tional perceptions, 
then insight into those 
perceptions is in order. 
For the quarrels of a 
century ago not only 
shaped the Constitu· 
tion, the Constitution 
shaped the quarrels. 

Professor Hyman's stu· 
dent. Phillip S. Paludan, 
learned his lessons well, 
and in his recent book. A 
Couenant wr'th Dea-th: 
The Constitution, Law, 
and Equality in the Civil 
IVor Era, he apologizes 
that uThere is no pro­
found originality in my 
conclusion that constitu· 
tiona) ideas and precon· 
ceptions limited and per· 

Frcw tM Low-1 A. wa"ttn haps destroyed the POS· 
J...illf'fJln IAbrllTytrnd Mu$~um sibilities for permanent 

soning of that time was 
what James Harvey 
Robinson has called 
mere 'rationalizing' -
~finding arguments {or 
going on believing tu; we 
already do."' The natural 
result or such assump-

FIGURE l. Francis Lieber (1800-1872) was the author of the first 
systematic works on political institutions published in America. 
During the Civil War he acted as a consultant for the War Depart· 
ment. He wrote Guerilla Parties Considered with Reference to the Laws 
anti Usapes of \Var( 1862) and A Code for the Gouemmer11 of Armies(l863), 
which became the official manual of military law for the Civil War 
armies as General Orders No. /00. 

equal justice which the 
Civil War and Recon· 
struction spawned.'' He 
completely rejects the as· 
sumptions of Randall's 
era: 

... I have had to con· 
sider the possibility 
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that constitutional arguments are simply excuses or ra· 
tionali•ations for not acting to protect the Negro. I have re· 
jected such an idea because it rings too much of the twen· 
tieth century, rather than the nineteenth. The rationaliza. 
tion of one era may wetl be the reality of another . ... When 
it is asserted that someone is making excuses or rational· 
iz:ing, what may be meant is thatheisnotgivingthereason 
we would give for our behavior. This is hardly the best foun· 
dation for beginning historical study. 

Starting from Hyman•s premises, Paludan is less optimistic 
about what Hyman calls the adequacy of the Constit.ution, 
and he justifies his study on this ground: "The influence of 
racial attitudes and political necessities on the failure of Re­
construction is a subject of much current. study, buttheabil.ity 
of legal and constitutional beliefs to eripple the era's civil 
rights advances has not been widely investigated." 

The new constitutional history is obviously on to some­
thing, as the expression goes. It refuses to ignore a great 
volume of Civil War literature- pamphlets, speeches, plat· 
forms- that by other assumptions constitute merely a veil to 
be pierced in search of true feelings and desires. The new con· 
stitutional historians are certainly right to explore the ways 
in which genuine constitutional scruples shaped the policy al­
ternatives available in the 1860s and 1870s. They have been 
particularly effective in showing that these scruples kept con· 
<X!rned policy makers from extending the role of the federal 
government in helping the freedmen during Reconstruction. 
States rights were not a casualty of the war. However, the new 
constitutional history is not altogether satisfactory and pre­
sents at least three problems that need to be dealt with. f\rst, 
although it certainly provides a useful insight into the period, 
the new constitutional history as written thus far has been 
poorly served by some of its examples. That is to say, some of 
the particular constitutional thinkers that have been studied 
in depth seem to prove quite the opposite point from t.he one 
the new constitutional history seeks to prove. Second. the new 
school of thought has been able to state its insight so s uccinct. 
ly that it bas the air of definitiveness about it.. As a result, 
there is some feeling that the new constitutional history has 
exhausted the subject. In fact, its principal service has been to 
reopen the subject. Third, much of the new school oftbo.ught 
has been aimed at unaerstanding the period of Reconstruc­
tion. Much of the new literature does deal with the Civil War 
but only insofar as it points towards the problems of Recon· 
struction. This seems to slight some aspects of Civil War con­
stitutional debate. The problem can be explored in more de­
tail by looking at the examples provided by the work of 
Hyman and Paludan. 

The first problem is best exemplified in the work of Phillip 
Paludan, who explains his historical method this way: 

The inquir-y POSes a problem in method: twooptionssug· 
gest themselves. The first is to read all the available 
speeches, pamphlets, and books on constitutional and legal 
topics and to synthesize from them a composite legal mind 
of the Civil War era .... But this method has its pitfalls. It 
frequently reveals as much about the mind of the historian 
as about the mind of the era. The process of selection and 
synthesis offers too many opportunities for culling from a 
body of thought only those comments that conform to the 
historian's generalization. 

In addition I think this method is insufficiently histori· 
cal. While it may tell what happened, it does not tell it the 
way it happened. Certainly the thought of an era exists, but 
it does not come into being as "the thought of an era." It is 
created in the minds of individual men who think of them· 
selves. not as having 'tthe mind of their era," but as unique 
human beings reaching conclusions based on personal ex· 
perience and dictated by previous conclusions. 

These difficulties are most easily avoided by the more 
modest method used here: to take what appear to be repre­
sentative thinkers of an era and analyze their thought in re­
lation to their time. The result, of course, is a narrower fo· 
cus. Conclusions about the nature of thought during the 
period must be drawn more tentatively. But the method's 
merit is that it respects the reality of an enormously com· 
plex past. 1t. recognizes that the thought of an age is a com· 
posite, not a homogenization ofthe thoughts of individuals. 

This is a superior method, but to present any kind of convin· 
cin.g proof at aU it must find unambiguous examples- unless 
the point to be proved is the ambiguity of the age. 

Ambiguity is not the point of the new constitutional his· 
tory: it does seek to prove that constitutional views shaped cri· 
tical even~s. Unfortunately, Paludan U. not always well 
served by the examples he chooses. In a hook which examines 
five particular thinkers by way of proving that the Constitu· 
tion shaped the war and Reconstruction, it seems strange that 
one of the thinkers would be Francis Lieber. Though certain· 
ly an influential thinker during the Civil War (he had Charles 
Sumner's ear. for example), Lieber always thought histor· 
ically stable institutions much more important than constitu· 
lions. Paludan admits the embarrassing fact that "Unlike 
any of the other s ubjects of this study. Lieber reacted to the 
legal questions of the Ci vii IV ar by rejecting the Constituion 
as a guide: 'The whole rebellion is beyond the Constitution. 
The Constit,ution was not made for such a state of things."' 

Joel Parker, the Harvard Law School professor, presents 
an equally unsatisfactory case. To be sure, he was constitu· 
tionally much more conservative than Francis Lieber, and he 
argued vehemently lor constitutional restraints on the war 
powers of the President. But, as Paludan points out, after an 
inHial period of support, uuncoln lost Parker's support after 
the fatl of 1862." Such an observation does not advance our 
understanding of the importance of constitutional issues in 
Lincoln's administration. Jt only repeats one fundamental 
problem: if the Emancipation Proclamat.ion (announced in 
the fall of !862) was going too far but the Presidential sus pen· 
sion of the writ of hetbeos corpus was not, was constitution· 
alism or hatred of the black man the most important factor? 

In the eecentric Philadelphian, Sidney George Fisher, 
Paludan has an even less fortunate example. Far and away 
the most innovative constitutional thinker of the Civil War, 
Fisher had a freewheeling intellect untrammetled by any of 
the traditional restraints of constitutional logic or tradition. 
The Civil War led him to advocate congressional abolition of 
slavery and changing the United States government to a par· 
liamentary system on the British model. Nothing in the 
United States Constitution shaped these views; the British 
parliamentary system is what it is precisely because there is 
no written constitution to limit the legislature's will! 

The other two figures in the hook wrote principally on Re­
construction: indeed. one of them, Thomas M. Cooley, was 
only nineteen years old when the Civil War ended. 

One could say that Professor Paludan chose the men he 
studies bravely, for the book devotes four of its eleven chap· 
ters to men, Lieber and Fisher, who thought the Constitution 
either irrelevant to the war effort or totally inadequate to the 
crisis- indeed. to men who were willing to do away with the 
Constitution either temporarily or forever. The Constit.ution 
did not shape Lieber's and ~1sher's war. Joel Parker'sconsti· 
tutionalism carried him only part of the way in support of 
President Lincoln; he balked at the Emancipation Procla· 
mat-ion. That it was the race question which halted Parker's 
inclination towards broad construction ofthePtesident'scon· 
stitutional war powers could as easily prove that the war 
shaped his constitutional views as vice uersa. 

The second major problem with the new constitutional his­
tory can best be seen in Harold Hyman's A More Perfect 
Union: The Impact of the Civii\Var and Reconstruction on the 
Constitution~ A large book in a prestigious series by an ac· 
knowledged authority in the particular field of Civi I War con­
stitutional history, this hook may serve to frighten other stu­
dents and scholars away from the subject. It should not. 

A check of the footnotes does reveal that Professor Hyman 
did his homework. Excluding the common pamphlets by con· 
stitutional giants like Francis Lieber, the footnotes contain ci­
tations to at least forty·seven original articles and pamphlets 
on constitutional questions of the war itself, not counting 
sources for Reconstruction after the war or other constitu· 
tional issues during the period. As impressive as these cita· 
tions are, they hardly exhaust the field. For example, Jay 
Monaghan's famous Lincoln Bibliography, 1839·1939 lists at 
least fourteen pamphlets o n constitutional questions which 
are not cited in A More Perfect Union. By looking at two 
examples of the rich constitutional literature of PresidentLin· 
coin's day, one can get a feel for the work that remains to be 
done despite the splendid spadework of Professor Hyman and 
his students. 

An interesting example of what can still be examined is 
Charles P. Kirkland's A Letter to the HonBenjamin R. Curtis, 
Late Judge of the Supreme Court of the United States, in Re· 
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view of Hit; Recently Published Pamphlet on the ·'Emancipa­
tiorl Proclamation., of the President (New York: Latimer Bros. 
& Seymour, Law Stationers, 1862), listed in Monaghan's 
Bibliography as item number 136. Judge Curtis of Massachu· 
setts. though he had dissented from the Dred Scott decision, 
attacked the Emancipation Proclamation as an abuse of Pres· 
idential power. Kirkland, a New York lawyer, replied that Lhe 
Proclamation would have been an abuse of executive power. 
which "manifesUy and from the whole context of the Consti· 
tution, has reference to the civil power of the President . .. in 
time of peace." But the Proclamation stemmed from other 
powers "which pertain to him in time of war as 'Commander· 
in·Chief. "' These powers, he added, "are provided for by the 
Jet.ter and by the spirit of other provisions oft.he Constitution, 
by the very nature and necessity of the case, by the first Jaw of 
nature and of nations, the law of self-preservation. n 

Kirkland was able to muster two telling points. First, as a 
good lawyer, he found a previous Supreme Court decision 
which was embarrassing to Curtis: 

The same argument which you make against presi· 
dential power was made in Cross v. Harrison, l6 Howard. 
164. in the Supreme Court of the United States. in a ease o<:· 
curring during, and arising out of. our war with Mexico, in 
the judgment in which case you, as one of the Justices of 
that Court, concurred. In that ease the President, without 
any specific provision in the Constitution -without a_ny 
law of Congress pre-existing or adopted for the occasion, 
created a civil government in California, established a war 
tariff. and (by his agents) collected duties. The Court held 
that ... "those acts of the President were the exercise of a 
belligerent right: that they were according to the law of 
arms and right on the general principles of war and peace." 
Who will allege, that the acts of the President on that 
occasion were not, to say the least, as unauthorized by the 
Constitution and the law as his proclamation in the present 
case'! 

Curtis had not denied in his attack on Lincoln that there was a 
state of war; he had only denied that the powers of the Com­
mander·in-Chief extended to such things as emancipation. 
Kirkland did find an apparent inconsistency. 

Kirkland also found a precedent of sorts. It was not a 
decided case but the opinion of a former President, John 
Quincy Adams. In the House of Representatives in 1842, 
Adams had declared, "thatthe military authori ty[in a state of 
actual war] takes for the time the place of all municipal insti· 
tutions, slavery among the rest, and that under that state of 
things, so far from its being true that the States, where slavery 
exists, have theexclusi ve managementofthe subject, not only 
Lhe President of the United States. but the (subordinate) com· 
mander of the army has the power to order the emancipatr'on 
of the slaves." 

Kirkland's pamphlet. with its reference to John Quincy 
Adams, is significant for two reasons. Pirst- President Lin· 
coin himself read and liked Kirkland's pamphlel On Decem­
ber 7, 1862, the President wrote Kirkland: "I have just re­
ceived, and hastily read your published letter to the Hon. Ben· 
jamin R. Curtis. Under the circumstances I may not be the 
most competent judge, but it appears to me to be a paper of 
great ability, and for the country's sake, more than my own, I 
thank you for it." Second, David Donald, in his famous essay 
"Abraham l..incoln: Whig in the White ~louse," argues that 
Adams's view of emancipation as a war power was an impor~ 
tant aspect of Lincoln's Whig background, but he does not cite 
Kirkland's pamphlet. The closest link Donald can find be­
tween Lincoln's views and Adams's argument is Lincoht 'sen· 
dorsementofWilliam Whiting's War Powers of the President, 
which ''leaned heavily upon Adams's argument." ln Un· 
coin's endorsement of Kirkland's pamphlet, there is further 
proof that the Adams connection was an important one for 
the Emancipator. 

Another fascinating example of unexplored constitutional 
literature is W.W. Handlin's American Politics, A Moral and 
Political IVork, Treating of the Causes of the Civil War, the 
Nature of Government, and the Necessity {or Reform (New 
Orleans: Isaac T. Hinton, 1864). This eccentric work, referred 
to in Hyman•s book in a vague note about "utopian and 
antiutopian literature,'' makes Sidney George Fisher's ad· 
miration of parliamentary government seem mild by com par· 
ison. Handlin despised universal suffrage and the political 
system built on il He claimed that the Civil War itself was 

caused by political demagogues, orijlinally men with no em­
ployment who gained a living by keeping Lhe political 
cauldron boiling. He wanted to see electioneering .. discount­
enanced," elective terms longer, judges apPOinted and not. 
elected, and politics in general returned to the hands ofthe old 
and respectable rather than the young and idle men. 
Demagogues so flattered the people that the people came to 
think of themselves as potentates; they came to distrust 
government because of the pernicious idea that governors are 
servants. un is natural for men to follow leaders.'' Handlin 
asserted, and leaders shou.ld have authority and respect, 

Handlin was Whiggish in his views. He claimed, curiously, 
that there would have been no war if there had been a national 
bank. He supported a protective tariff. he supported coloniza­
tion and the amelioration of the lot of the slave, and be 
opposed territorial expansion. He was. although Whigs cer· 
tainly had no special claim to it, a staunch unioniatas well. He 
valued the Union much more highly than the Constitution: 

But what is the Constitution? It is the fundamental law of 
the nation. It is not the nation. The nation may exist with· 
out it. as many nations do exist without formal or"vritten 
constitutions. A part of the Constitution is the oath of the 
President. by which he undertakes to preserve, perpetuate 
and defend the nation. Everything which is necessary to 
that end should be done by him. If a ease should arise where 
it would be necessary to go counter to the Constitution to 
save the nation, he should not hesitate to do it, because it 
would be his sworn duty; and it would be stupid to say that 
the government should be lost merely on aecountofsome de­
fective clause in the organic law. 
Handlin was less interested in defending the administra· 

tion·s constitutionally questionable acts than he was in sol· 
ving the problem which had brought on the war in the fi rst 
place, demagogic politics. Arguing that the excit<>mentcaused 
by Presidential elections "will always cause war,'' Handlin 
urged that the President should be chosen by rotation. He 
rocommended that the oldest Senator should become Presi· 
dent for life. There was "nothing here ... favoring ... 
monarchy or empire,,. he said, and the age of the President 
would be no problem. Many Senators were "vigorous in 
intellect up to the moment of death." The men he had in mind 
were "Webster, Crittenden, Clay ... , and in the last years of 
their lives they would have filled the office of President with 
power and credit." The examples were Whigs to a man, of 
course, and it should be noted Lhat he failed to mention 
another of the greaL old Senators of that by·gone era, John C. 
Calhoun. 

The existence of one more isolated thinker like Handlin 
whose thought on the Civil War overflowed any constit.u­
tional channels, does not challenge the essential insightof the 
new consitutional history in any major way~ However, it does 
suggest that a too-willing acceptance of their insights 'viii di· 
minish any appreciation for the varieties of responses the 
Civil War evoked. 

War and revolution are surely the events which are most 
capable of provoking innovative political ideas. In focusing 
on both the Civil War and Reconstruction- and thenewcon· 
stit.utional historians tend to Jook at the two as one critical 
period in American history- some historians may be slight· 
ing the degree to which war shaped the Constitution. Inter 
arm a silent leges is hoary doctrine, though it is not American 
doctrine, and it seems plausible that constitutional restraint 
may have been relatively greater in peace (Reconstruction) 
than in war. By not focusing on constitutional issues during 
the war exclusively, the new constitutional historians may 
t.end to exaggerate the ability of constitutional ideas to re­
strain social action. The constitutional issues of the war years 
alone are surely comp]ex enough for a book on the subject 
which does not look beyond 1865. 

These observations, if they mean anything, are meaning~ 
ful principally for the future study of this subject. The new 
work that has been done is good. The thinkers in Paludan's 
study are thoroughly treated. Hyman's work provides an 
interesting frame\'-'Ork, grounded in a wide reading of the 
sources, for future investigations. Students of Lincoln's Pres· 
idency are indeed lucky to have such refreshing insights 
brought to their subject, but thete is still room for much more 
work. Scholars should begin to explore the numerous pam ph· 
lets on constitutional issues; the new constitutional history 
has proved that this literature is more than ''mere" rhetoric. 
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Lincoln Heritage House/ Freeman Lake Park, Elizabeth· 

town, Ky./Built 1789-1805/ (Sketcb of Lincoln Heritage 
House)/ Open J une 1st to October Ist/l'uesday through Sun· 
da,y/ IO A.M. to5 P.M.I1'he Lincoln Heritage House is entered 
in the/ National Register of Historic Places. A his­
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the site.I(Cover title)/ 
Foldtr. pl:\per, 8 112"' x 3 3/•f', &ina:le •bee~. folded one.. iiJW~.SJcetches by J)r. R T. 
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dation . . . Mark E. Neely, Jr., Editor. Published each 
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(Device)/ (Portrait of Lincoln facing right)/ (1809-

1865)/ 16th Ptesident of U.S.A./(Japanese printi ng)/ Lincoln 
Report/ No. 19/ Feb. 12, 1977/ No. 19/ (J apanese print,. 
ing)/ (Japanese printing)/Tokyo Lincoln Center/ Masaharu 
Mochi7.uki, Director/ 2-1. Sorugaku·cho 1-chome, Chiyoda ku, 
Tokyo. Japan/ Phone 291· 1860/ Mail address: P.O. Box 5001, 
Tokyo International, Tokyo, Japan/(Cover title)![ Printed in 
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OATES, STEPHEN B. 1977-5 
With Malice/ Toward None/ The Life Of/Abraham Lin· 

coln/ (Device)/ Stephen B. Oates/ Harper & Row, 
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reserved.) 
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